In the Matter of Brigantii-Hughes, Determination (New York State Commission on Judicial Conduct December 17, 2013) (http://www.cjc.ny.gov/Determinations/B/Brigantti-Hughes.Mary.2013.12.17.DET.pdf) 

Accepting an agreed statement of facts and joint recommendation, the New York State Commission on Judicial Conduct censured a judge for, in addition to other misconduct, on numerous occasions, asking and/or causing her court staff to participate in activities associated with her religion or church.

In 2003, the judge obtained permission from the Office of Court Administration for a Bible study/prayer group to meet in the courthouse during the lunch hour.  From 2006 to 2011, on about 13 occasions, during regular business hours other than the lunch hour, the judge asked her secretary and her court attorney to pray with her in chambers.  The judge and her court staff often joined hands during the prayers.

From 2006 to 2011, in the courthouse during regular business hours, the judge occasionally invited members of her court staff to attend church and religious events after regular business hours.  As a result of her invitations, her secretary 

attended a Friday church service and a Saturday church event; her court attorney attended a church fund-raiser at her own expense, 1 or 2 church services, a Saturday religion class, and an evening prayer group; and a second court attorney attended a church service, a church event for women, and, at her own expense, a weekend retreat in Pennsylvania sponsored by the judge's church.

The Commission found that the judge’s prayer sessions with her staff “clearly went beyond the parameters of OCA's advice in that:  (i) they took place at times other than the lunch hour and (ii) respondent did not simply attend, but held the meetings in her chambers and asked court staff to attend.”

Under such circumstances, repeatedly asking her staff to join her in such sessions misused the prestige of her judicial position, added an element of implicit coercion and crossed the line into impropriety . . . .  Moreover, inviting members of her court staff to attend church-related events after court hours clearly went beyond the permission afforded by administrative authorities and was also implicitly coercive, as respondent has acknowledged.  Inevitably, some staff felt pressure to participate in prayer and attend events at respondent's invitation.  Belatedly, respondent now recognizes that such requests are inherently coercive when made by a judge to her appointees and other court employees.  In addition, since some of the after-hours events required the employee to expend funds for the benefit of respondent's church, making such invitations involved respondent in fund-raising, which is strictly prohibited by the ethical rules . . . .

Although we recognize that respondent extended these invitations "out of her sincere devotion to her religious principles" . . . , it is clear that she should have been more sensitive to the serious potential for impropriety in injecting her religious practices into the workplace in such a manner.  As stated in the stipulated facts, "in the workplace, respondent's right to the free exercise of her religious beliefs must be balanced with the right of her subordinates to freely exercise their own religious beliefs and to be free of coercion to engage in the religious practices of others" . . . .  By creating an environment in which some staff felt pressure to engage in religious activities, her actions impinged on the important separation between church and state, one of the most basic tenets of the federal and state constitutions.

Inquiry Concerning Hawkins, 151 So. 3d 1200 (Florida 2014) 
The Florida Supreme Court removed a judge from office for operating a for-profit business, from which she derived substantial income, from her judicial chambers using official time and judicial resources; offering to sell the business’s products in the courthouse to persons over whom she had disparate influence and authority, including lawyers who appeared before her and courthouse employees; promoting the sale of the products on a web-site that included photographs of her in her judicial robes; using her judicial assistant to promote and produce the products during working hours; devoting less than full time to her judicial duties; failing to pay state sales tax on the sale of her business products and to register the name of her business under the fictitious name law; and demonstrating a lack of candor during the investigation.  
In 2008, the judge wrote a self-published book and later started her business, Gaza Road Ministries, that facilitated the sale of the book and other writings and that promoted the judge as a speaker.  The panel found that the business was established for mainly charitable purposes.  The judge explained that she was excited about the publication of her book and talked about it at the courthouse.   The judge showed her book to attorneys in her chambers and made clear it was for sale.  The judge acknowledged that she sold a book to an attorney appearing before her in open court who had asked her about the book and requested a copy; the judge accepted $15 for a copy of the book at that time.  Another attorney testified that he had a conversation with the judge in the courthouse hallway in which she mentioned that she had a book for sale; the attorney purchased, the book although he was not really interested in the subject, because, he testified, he did not want to offend the judge.  The judge testified at the hearing that 3 or 4 attorneys bought her book, as well as some judicial assistants, some court administration personnel, a judge, 2 bailiffs, an employee in the probation department, and some court clerks.  She did not know all the names of those to whom she sold the book, and defended her non-compliance with the order to compel a complete list of purchasers by saying she was under no obligation to create anything, but just to provide what information she had.  This conflicted with her statements to the investigative panel that she kept a “fairly meticulous list” of persons to whom she sold the book.

On the Gaza Road Ministries web-site, the judge appeared in photographs wearing her judicial robe and mentioned her position as a judge.  The books, study guides, tracts, and souvenirs shown on the web-site linked to an order page for the business products.

Records subpoenaed from the state computer system reflected that the judge’s judicial assistant set up her own not-for-profit corporation to conduct business with Gaza Road Ministries.  The record disclosed 205 e-mails on the state computer between the judge, her judicial assistant, and persons interested in the business's products and services.  Many of the e-mails were copied to the judicial assistant's corporation.  The investigator also obtained a CD of 885 e-mails from the judicial assistant's business and testified that they showed a significant amount of Gaza Road Ministries business being conducting during court workdays.

The judge explained that she is often out of the office during court working hours because, if she had no trials or hearings, she would go home and that, when e-mails showed her working on Gaza Road Ministries business during court working hours, she might have been doing so from home, but that if she was needed at court or to sign a warrant, she always made herself available.  The Court agreed with the hearing panel finding that this conduct demonstrated that the judge believes her time is her own when she is not in court and constitutes less than full time devotion to judicial duty.  The hearing panel had rejected the charge that the judge was often absent during trial weeks, creating disruption or prejudice to the parties.

An analysis of the e-mails relating to Gaza Road Ministries generated by the judge and her judicial assistant during work hours showed that the judge regularly accessed her private e-mail from her state computers, and the Court agreed that clear and convincing evidence demonstrated that she regularly used court resources, including the services of her judicial assistant, for Gaza Road Ministries business at work and during working hours.

The judge acknowledged that she appeared on her business web-site in photographs depicting her in her judicial robes, and the Court agreed with the hearing panel finding that the judge linked the sale of her business products to her judicial office by her appearance on her web-site in judicial robes, which lent the prestige of the judicial office to advance private interests.  

The judge did not pay state sales tax on the sale of Gaza Road Ministries products.  In 2013, after the proceeding had commenced, she did pay the State Department of Revenue sales tax for the years 2012 and 2013.  The judge failed to register her unincorporated business name under the Florida Fictitious Name Act, although she later did so.  When asked at her deposition about her failure to register the fictitious name, she responded that she hoped she did not need to but “if I do, oops, I haven't.” 

Commission on Judicial Performance v. Dearman, 66 So.3d 112 (Mississippi 2011) 

Based on an agreed statement of facts and proposed recommendation, the Mississippi Supreme Court suspended a judge for 30 days without pay and publicly reprimanded her for conditioning defendants’ release on bail on church attendance, in addition to other misconduct.

In April 2006, the judge set Philipe White’s bail at $2,500 on a charge of felony possession of a controlled substance and, as a condition of bail, required him to attend church at least once a week.  In June, a probation officer charged White with violating the terms of release.  The judge issued a mittimus ordering that White be arrested and allowed no bond.  When White was arrested, the judge set bond at $50,000.  In September, after White had waived a preliminary hearing, the judge ordered White released on $2,500 bond on the same conditions.  In November, White violated his release terms.  As before, the judge ordered that White be arrested and allowed no bond.
In re Quirk, 705 So. 2d 172 (Louisiana 1997)

The Louisiana Supreme Court rejected the recommendation of the Judiciary Commission that a judge be suspended for sentencing hundreds of defendants as a condition of probation to attend church once a year for a year, in addition to other misconduct.

The Commission had found that the judge’s church sentences were “clearly”   unconstitutional under the state and federal constitutions and that his imposition of these illegal sentences violated Canons 2A, 3A(1), and 3A(4) of the code of judicial conduct as a pattern of egregious legal error in violation of defendants’   constitutional rights made in bad faith in order to further a bias toward religion.  The court held that a judge may be found to have violated the code of judicial conduct by a legal ruling or action only if the ruling or action is contrary to clear and determined law about which there is no confusion or question as to its interpretation and where this legal error was egregious, made in bad faith, or made as part of a pattern or practice of legal error.  The court noted that there were a wealth of cases from other jurisdictions, some directly on point but most not, that lend support to both the judge’  s and the Commission’  s interpretations of the establishment clause.  There was a decision from the Louisiana first circuit court of appeal that making church attendance a condition of probation violates the state and federal constitutions, but the judge’  s court was within the jurisdiction of the third circuit court of appeal.  Therefore, the court concluded that there was no case by any court whose decisions would have been binding on the judge that specifically addressed whether making church attendance a condition of probation violated the constitution.  The court stated that, under these circumstances, it could not conclude that the jurisprudence on whether a judge may make, or offer as a voluntary alternative, church attendance a condition of probation was sufficiently clear, determined, and without tension or confusion to justify a finding of judicial misconduct.  The court concluded that a finding of judicial misconduct where the law on the establishment clause is not clear, is rife with confusion, and is subject to varying interpretations and where no court in a jurisdiction binding on the judge had spoken directly on the issue, would strike to the very heart of the direction in Canon 1 that a judge “must be protected in the exercise of judicial independence.”  

Inquiry Concerning Albritton, 940 So.2d 1083 (Florida 2006)

Approving a recommendation based on a stipulation, the Florida Supreme Court ordered a judge to appear before it for a public reprimand, suspended him for 30 days without pay, and fined him $5,000 for, in addition to other misconduct, requiring a defendant to attend church as a condition of probation.

The judge required as a condition of probation that a defendant attend church and, when advised by the staff attorney that this was unconstitutional, responded, “I know that’s wrong, but the defendant doesn’t know it.”

Inquiry Concerning Singbush, 93 So. 3d 188 (Florida 2012) 

Accepting the findings and recommendation of the Judicial Qualifications Commission based on a stipulation, the Florida Supreme Court publicly reprimanded a judge, in addition to other misconduct, making a statement introducing his religious beliefs into decision-making.

The judge, on his own initiative and without notice to the parties, had obtained a National Crime Information Center report relating to a witness in a case.  In response to a motion for a mistrial, the judge stated:

I don’t know of anybody that’s made [sic] a mistake—and except for perhaps one, and for that we murdered him.  You know, he was faultless and we murdered him for it.  That’s not politically correct but I happen to believe in God....  Christ is the intercessor.

The investigative panel found that the judge’s religious statement was an isolated incident and that the judge did not act improperly in obtaining the report as the notice of formal charges had alleged.

In re Best (Louisiana Supreme Court June 29, 2016) (http://www.lasc.org/opinions/2016/15O2096.opn.pdf)

Based on the findings of fact and recommendation of the Judiciary Commission, which the judge did not contest, the Louisiana Supreme Court suspended a judge for 15 days for investigating a probationer’s background through ex parte communications, adjudicating the matter without the prosecuting agency, and making observations from the bench based on his acquaintance with the probationer through their involvement in the same church.  The Commission had recommended a 30-day suspension.  Previously, the Commission and the judge had filed a joint motion urging the Court to accept and implement the recommendation as a consent discipline, but the Court rejected the motion and docketed the case for a full evaluation of the record, particularly on the issue whether there was sufficient evidence to support the Commission’s finding that the judge acted without actual bias or prejudice when improperly terminating the probation of an individual.  1 justice dissented from the sanction, stating she would, at a minimum, have suspended him for 30 days; a second justice joined this opinion.  

In June 2009, based on a series of lewd and lascivious texts and emails he exchanged with a 16-year-old student at the school where he taught, Antonio Garcia plead guilty to indecent behavior with a juvenile and was sentenced to 5 years of active supervised probation.  Garcia’s prosecution was handled by the Attorney General’s office because the District Attorney’s office recused itself.

On May 17, 2011, a little less than 2 years into his 5-year probation, Garcia, without the assistance of an attorney, filed a motion to terminate probation.  The Attorney General’s office did not receive a copy of the motion, which did not include an order or rule to show cause by which the matter could be set for hearing.

At some point after Garcia’s sentencing, the judge had become personally acquainted with Garcia through their mutual involvement with the church they both attend and the judge’s work as the director of the church choir and Garcia’s membership in the choir.  When Garcia filed his motion to terminate probation, the judge told him, outside of court and through their social connection, that he had received the motion and that it could not be set for hearing without an order and that he should seek legal advice and provided him with the names of several attorneys who could possibly assist him, including David Marquette, with whom the judge had a close social relationship.  The judge also, ex parte, asked the probation officer to contact the victim’s family to find out the family’s position regarding the proposed early termination of Garcia’s probation.  When the probation officer informed the judge that the victim’s father had expressed opposition, the judge asked the probation officer to locate the victim, who was now an adult.  The judge also discussed the merits of Garcia’s motion with the District Attorney and the chief of police.

On December 15, 2011, Marquette enrolled as Garcia’s counsel and moved to have the matter set for a hearing, which the judge set for January 6, 2012.  The judge also ordered the clerk of court to subpoena the probation officer to appear at the hearing.  On January 6, when Garcia’s case was called for hearing, the District Attorney’s office informed the judge that it had recused itself from prosecuting the case and that the Attorney General’s office had not been served with the motions filed by Garcia or his counsel or notified of the hearing date.  Although pursuant to statute, the hearing on Garcia’s motion to terminate his probation should have been a contradictory hearing, the judge proceeded with the hearing.  The judge announced that the Assistant District Attorney would remain in court and “be a Court-watcher for the A.G.’s Office.”  The Assistant District Attorney agreed to be a “Court-watcher,” but stated, “I’m going to remain silent.”  Asked by the Commission what he meant by the term “Court-watcher,” the judge stated, “I don’t know.  I made that up.  I -- that just came out of my mouth.”

During the hearing, the judge questioned the probation officer regarding the opinions of others concerning the early termination of Garcia’s probation; stated that the father of the victim was “indifferent” towards the proceedings, even though the probation officer’s unrebutted testimony was that the victim’s father opposed the early termination of Garcia’s probation; made statements concerning his own personal observations of Garcia’s character gained through his interaction with Garcia at church; and indicated that those personal and out-of-court observations provided some basis for terminating Garcia’s probation early.  At the conclusion of the hearing, the judge issued an order terminating Garcia’s probation.

On January 23, a media outlet published an article about the early termination of Garcia’s probation.  The same day, the judge granted a motion filed by the Attorney General’s office and reinstated Garcia to supervised probation.  On January 26, by phone and a follow-up letter, the judge self-reported to the Office of Special Counsel his rulings in Garcia’s case and included transcripts from Garcia’s hearing.

The Court found that, “[g]iven his acquaintance with Mr. Garcia from a church choir, Judge Best’s remarks from the bench about his observations of Mr. Garcia called into question whether Judge Best terminated Mr. Garcia’s probation because Mr. Garcia enjoyed a special position of influence,” but that Garcia was merely a casual acquaintance and there was no clear and convincing evidence that the judge acted in the Garcia case with actual bias or prejudice, noting objective support for his ruling, such as the probation officer’s testimony that Garcia had “completed every general aspect or condition of his probation,” and a psychologist’s opinion that Garcia “completed the sex offender curriculum” and was a “low risk to the community.”

Fletcher v. Commission on Judicial Performance, 968 P.2d 958 (California 1998)



Adopting the recommendation of the Commission on Judicial Performance, the California Supreme Court removed a judge from office for, in addition to other misconduct, having ex parte communications with a defendant at their Bible study class.  




While several cases were pending before the judge arising out of family and child custody problems, the defendant, Vanderputten, attended the judge’s Bible study class and, at the judge’s suggestion, a men’s fellowship hosted by the judge.  The fellowship meetings included discussions of personal aspects of Vanderputten’s family issues.  The court agreed with the Commission’s unanimous conclusion that the judge committed prejudicial misconduct by engaging in improper ex parte contacts with Vanderputten.  The court rejected the judge’s claim that this conclusion violated his constitutional right to practice his religion, finding that, as a judge, the judge may not participate in an ongoing support group where defendants with cases pending before him discuss their attempts to comply with the terms of their plea bargains.

Inquiry Concerning Velasquez, Decision and Order Imposing Public Censure (California Commission on Judicial Performance April 16, 1997) (http://cjp.ca.gov/res/docs/censures/Velasquez_4-16-97.pdf) 

Based on stipulated facts and an agreement that if the Commission accepted discipline by consent it would impose discipline no more severe than public censure, the California Commission on Judicial Performance publicly censured a judge for displaying a crucifix in the courtroom, in addition to other misconduct.


The judge had displayed a crucifix visible to the public on the wall behind the bench in his courtroom in December 1995.  After a deputy district attorney and deputy public defender expressed concern to the judge, he removed the crucifix.  The stipulation stated that the judge displayed the crucifix as an expression of his personal religious belief and had not intended to offend anyone.

Moore v. Judicial Inquiry Commission, 891 So. 2d 848 (Alabama 2004)

A special Supreme Court of Alabama affirmed the judgment of the Court of the Judiciary removing the Chief Justice of the Supreme Court from office for failing to comply with a federal court order that he remove a monument displaying the Ten Commandments from the rotunda of the State Judicial Building.  (When the Chief Justice appealed and the other members of the court recused, a special court of seven members was chosen in a random drawing from a pool of retired justices and judges.)  For a summary of the decision of the Court of the Judiciary, see the December 2003 judicial conduct information service.

On August 1, 2001, Chief Justice Moore had a monument displaying the Ten Commandments and other historic and religious quotations installed in the rotunda of the State Judicial Building.  The U.S. District Court of the Middle District of Alabama held that the monument violated the First Amendment (Glassroth v. Moore, 229 F. Supp. 2d 1290 (2002)), and on December 19, 2002, it entered a permanent injunction directing the Chief Justice to remove the monument.  Glassroth v. Moore, 242 F. Supp. 2d 1067 (2002).  After the 11th Circuit affirmed the judgment on July 1, 2003 (Glassroth v. Moore, 335 F.3d 1282 (11th Circuit 2003)), the district court entered a final judgment and enjoined the Chief Justice to remove the monument by no later than August 20, 2003.  Glassroth v. Moore, 275 F. Supp. 2d 1347 (2003).  The Chief Justice stated publicly that he would not remove the monument as directed by the district court, but on August 21, the eight associate justices of the court ordered that the monument be removed.
The Chief Justice contended that the Judicial Inquiry Commission failed to prove and the Court of the Judiciary failed to consider whether the federal order requiring the removal of the monument was “lawful” and that “the ethical duties of his office require that he disobey unlawful orders.”  The Chief Justice also argued that the judgment of the Court of the Judiciary had in effect created an “oath transfer rule” so “that an oath taken by a public official is no longer to a constitution but to a court’s opinion, even one contrary to the constitution.”  Rejecting those arguments and agreeing with the Commission, the court noted that the Commission had not contended, and that the Court of the Judiciary had not held, that the federal order was correctly decided but that the correctness of a federal court’s ruling was not reviewable by the Court of the Judiciary.  The court held that “only a superior federal court can review the merits of a ruling by a federal court.  Chief Justice Moore exercised his right to obtain such a review in the federal system, and the federal appellate courts consistently upheld the order of the federal district court.”  The court concluded “that there was before the Court of the Judiciary clear and convincing evidence that a federal injunction directed to Chief Justice Moore existed; that that injunction was a binding order of a court of competent jurisdiction; and that Chief Justice Moore intentionally and publicly defied the injunction.”
        The court also rejected the Chief Justice’s arguments that the Court of the Judiciary applied an unconstitutional “religious test” to remove him from office for publicly acknowledging God and that the Court of the Judiciary had, in effect, prohibited him from holding both his religious belief and his public office.  The court noted that, contrary to the Chief Justice’s claim, the Commission did not contend that sanctions were sought because the Chief Justice was totally unrepentant “for his refusal to cease his acknowledgment of God” and that, contrary to the Chief Justice’s assertion, the Court of did not force him “to deny God by removing the monument because a federal judge told him so.”  The court stated that two federal courts had “concluded that this case is not about a public official’s right to acknowledge God, as Chief Justice Moore contends.  Rather, this case is about a public official who took an oath to uphold the Constitution of the United States and then refused to obey a valid order of a United States District Court holding that the placement of the monument in the Judicial Building violated the Establishment Clause of the First Amendment to the United States Constitution.”  The court quoted with approval from the opinion of the 11th Circuit, affirming the order of the federal district court:
The clear implication of Chief Justice Moore’s argument is that no government official who heads one of the three branches of any state or of the federal government, and takes an oath of office to defend the Constitution, as all of them do, is subject to the order of any court, at least not of any federal court below the Supreme Court.  In the regime he champions, each high government official can decide whether the Constitution requires or permits a federal court order and can act accordingly.  That, of course, is the same position taken by those southern governors who attempted to defy federal court orders during an earlier era.  Any notion of high government officials being above the law did not save those governors from having to obey federal court orders, and it will not save this chief justice from having to comply with the court order in this case.  What a different federal district court judge wrote forty years ago, in connection with the threat of another high state official to defy a federal court order, remains true today:  “In the final analysis, the concept of law and order, the very essence of a republican form of government, embraces the notion that when the judicial process of a state or federal court, acting within the sphere of its competence, has been exhausted and has resulted in a final judgment, all persons affected thereby are obliged to obey it.”  The rule of law does require that every person obey judicial orders when all available means of appealing them has been exhausted. . . .  The rule of law will prevail.
Rejecting the Chief Justice’s argument that the Court of the Judiciary denied his right to due process of law by refusing to hear his argument regarding the lawfulness of the order of the federal district court, the court agreed with the Commission that the Court of the Judiciary provided the Chief Justice with due process at every stage of the proceedings and that because the Court of the Judiciary has no jurisdiction to review the merits of a federal court order, he was not deprived of due process by its refusal to accept evidence and to hear arguments on the merits of the federal court order.


Rejecting the Chief Justice’s argument that “[t]he very same rules wielded by the [Court of the Judiciary] to punish [him] for refusing to deny God were themselves predicated upon the Holy Scriptures and moral precepts of Almighty God,” the court stated that the Chief Justice had cited no authority creating an exception that would allow disobedience of a court order on the basis of religious beliefs and that there was no such exception to the application of the Canons of Judicial Ethics.

Finally, the court held that the sanction of removal from office “was not plainly and palpably wrong, manifestly unjust, or without supporting evidence,” noting the evidence of the Chief Justice’s “violations of the Canons of Judicial Ethics was sufficiently strong and convincing that the Court of the Judiciary could hardly have done otherwise than to impose the penalty of removal from office.”
In the Matter of Ladenburg, Stipulation, Agreement, and Order (Washington State Commission on Judicial Conduct August 4, 2006) (https://www.cjc.state.wa.us/materials/activity/public_actions/2006/4939%20Ladenburg%20Stipulation.pdf) 

Based on a stipulation and agreement, the Washington State Commission on Judicial Conduct publicly admonished a judge for requiring a woman who was attending court in support of a relative to either remove the head scarf she wore for religious reasons or leave his courtroom, creating the appearance he was biased against people of the Muslim religion.

On January 25, 2006, the judge required a woman who was wearing a head covering that she said she wore for religious reasons to either remove the head covering of leave the courtroom.  The woman left the courtroom.  The judge then explained on the record in open court that he had “invited many people in the past to present me some evidence with regard to whether or not the Muslim religion would require” removal of head coverings in court and concluded “that that particular religious denomination honors governmental institutions and institutions of law and has no particular proscription again removal of head coverings for that purpose.”  The agreement noted that all the evidence indicated that the judge made a mistake of law and was not motivated by bias or prejudice but that his ruling did create the appearance that he was exercising bias or prejudice.  The agreement stated, “While judges should take reasonable steps to maintain decorum in their courtroom, they may not abridge constitutionally protected rights to religious liberty absent a clear threat to public safety, peace or order.  As Respondent acknowledged, . . . tolerance and respect for all religious traditions is needed at all times, and particularly at the present point in history.”  The agreement also stated that although a judge’s honest but mistaken application of the law does not usually result in judicial discipline, Judge Ladenburg had failed to consider settled law, resulting in a courtroom practice that infringed on constitutional rights.  The agreement noted that the judge’s policy of requiring all persons to remove head coverings or leave the courtroom may have led other persons to choose to leave the judge’s courtroom rather than remove their religious head coverings.  The agreement also stated that the judge’s actions denied a person her right of access to court and publicly humiliated her by making her feel as though she had been discriminated against based on her religious beliefs.  The judge acknowledged he had not fully considered that his policy might infringe upon individuals’ First Amendment right to free exercise of religion.  He admitted he had not realized that the law is well-settled that the person exercising his or her sincere religious belief, not the judge, decides what their religion requires of them.

In the Matter of Ladenburg, Stipulation, Agreement, and Order (August 4,Judicial Conduct February 20, 2015) (http://www.cjc.state.wa.us/Case%20Material/2015/7599_Ladenburg_Stip_Final.pdf)

Based on a stipulation and agreement, the Washington State Commission on Judicial Conduct publicly reprimanded a judge for telling a defendant his fedora would be removed if he did not provide support for his statement that wearing it was part of his Jewish faith.

In 2006, the Commission had, based on a stipulation and agreement, admonished the judge for requiring a woman, who was attending court in support of a relative, to remove the head scarf she wore for religious reasons or leave his courtroom.  In the Matter of Ladenburg, Stipulation, Agreement, and Order (August 4, 2006) (www.cjc.state.wa.us).

In March 2014, a criminal defendant appeared in court wearing a fedora, he explained to the judge, as part of his Jewish faith.  The judge told the defendant to bring to the next hearing “some information that supports your religious beliefs and you’re more than welcome to keep your fedora on in court.  But if you fail to bring that information to me then I will have it removed.”  The judge did decline the prosecution’s request to impose bail.

At the subsequent hearing, the defendant wore his fedora, and the judge asked if he had brought the information.  The defendant’s attorney responded that she had instructed her client not to bring any information because the judge’s request violated his free exercise of religion.  The judge then required the attorney to file a memorandum of law on the issue, indicating he was not familiar with the wearing of a fedora as opposed to other head-covering and that “if I determine that’s not a valid religious belief I could require you to remove the hat.”

At a third hearing, upon receipt of the memorandum, which cited the prior admonishment and explained why the judge’s request violated the First Amendment, the judge expressed disappointment that the attorney had not addressed the issue of a fedora as a religious head-covering.  The case was dismissed on the prosecutor’s motion for unrelated reasons.

In response to the Commission’s statement of allegations, the judge admitted the facts and indicated he had not intended to curtail the defendant’s religious practices but he simply had sought to be educated on the issue because he had never heard of a fedora being a substitute for a yarmulke o

r other Jewish head-covering.  In retrospect, the judge agreed that his actions and particularly his choice of words violated settled law, the code of judicial conduct, and the prior stipulation.  In mitigation, the stipulation noted that the judge had never actually ordered that the fedora be removed, had not ruled vindictively against the defendant, and had been consistently polite when he addressed the defendant.

In re Stolz, Stipulation, Agreement, and Order (Washington State Commission on Judicial Conduct August 1, 2008) (https://www.cjc.state.wa.us/materials/activity/public_actions/2008/5456%20Stolz%20Stipulation.pdf) 

Based on a stipulation and agreement, the Washington State Commission on Judicial Conduct publicly admonished a judge for requiring a litigant to remove a head covering he maintained was for religious purposes without any inquiry as to the sincerity of the claimed religious belief.

The judge required a defendant appearing in court in a criminal case to remove a head covering (kufi) he maintained was for religious purposes.  The judge concluded, without further inquiry, that the head covering was a casual garment, not something religious in nature.  The judge explained that she was presiding over an extremely heavy calendar and felt she lacked the time to make a detailed inquiry.  The judge recalled that the individual had appeared before her on prior occasions without any head covering, and she believed that the man’s head covering appeared to resemble the close-fitting head gear known as a “do-rag” and was not similar to the head covering other Muslim men had worn in her courtroom.  She stated that, at the time, she thought she would follow up with the local mosque to find out if such a head covering was required for men of the Muslim faith, but, because of the time-consuming duties of being criminal presiding judge, she did not do so.  The judge acknowledged that her actions were contrary to settled law in regard to proper courtroom attire and that she should have engaged in further conversation with the individual rather than simply disbelieve him.  The agreement stated:

While judges should take reasonable steps to maintain decorum in their courtroom, they may not abridge rights to religious liberty protected under the First Amendment of the Federal Constitution and Washington State Constitution Art. I, § 11, absent a clear threat to public safety, peace or order.  This is not to say that any head covering must be allowed in a courtroom solely because the wearer asserts a religious basis.  Judges may inquire into the sincerity of the claimed religious belief, but decisions about what a person’s faith require of them are up to the person professing the religion.  Thus, while Respondent here thought of inquiring with the local Mosque as to whether the kufi worn in her court was required by the Muslim faith, such an inquiry is not determinative, for whether a certain belief of practice is “required” by a religion is not the issue.  The only issue is whether the adherent believes that a given practice is part of their sincere faith.

A judge’s honest but mistaken application of the law does not usually result in judicial discipline.  In this instance, however, Respondent failed to consider settles law as well as a recent public Commission disciplinary order, In re Ladenburg, on this very issue.  Respondent’s action resulted in denying a criminal defendant his right to free exercise of religions in her courtroom.
In re Parise, Stipulation, agreement, and admonishment (Washington State Commission on Judicial Conduct July 15, 2016) (https://www.cjc.state.wa.us/materials/activity/public_actions/2016/8080FinalStip.pdf)

Based on a stipulation and agreement, the Washington State Commission on Judicial Conduct has admonished a judge for refusing to allow a defendant to testify when he would not, for religious reasons, raise his hand while affirming he would tell the truth.  

On November 24, 2015, the judge presided over a contested, non-criminal traffic infraction hearing.  After the prosecution presented its case (which consisted of the officer’s incident report and attachments), the defendant indicated he wished to testify and was willing to affirm to tell the truth, but, for religious reasons, he would not raise his right hand when giving his affirmation.  The judge explained that he required all witnesses to “raise their hand and just affirm that they understand the seriousness of the testimony that they are offering and that it needs to be true.”  The defendant repeated that he wished to testify, but insisted that the act of raising his “right hand to heave” offended his religious beliefs and that forcing him to do so was an abuse of the court’s authority.  Because the defendant would not raise his hand, the judge instructed him to leave the witness stand and did not allow him to testify.  In the absence of defendant’s testimony, the judge found that he had committed the infraction.

In 2013, based on a stipulation and agreement, the Commission had admonished the same judge for his argument with a defendant in a hearing and the appearance that he set bail based on that displeasure, rather than on the merits of the case.  
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