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Objectives: Three experiments tested the utility of minimal versus extended voir dire questions in pre-
dicting mock jurors’ verdicts and damage awards, and whether the biasing impact of their preexisting
attitudes on case judgments could be reduced by judicial rehabilitation. Hypotheses: We hypothesized
that extended voir dire questions would be more predictive of case judgments than minimal voir dire
questions. We hypothesized that judicial rehabilitation would not reduce this impact of preexisting atti-
tudes on case judgments. Method: Across three experiments, each focusing on a different civil case (in-
surance bad faith, wrongful birth, medical malpractice misdiagnosis), online participants (N = 2,041;
62% female; 77% White, 9% African American, 6% Asian/Pacific Islander, 6% Hispanic or Latino/a;
M 4. = 40) were paid MTurk workers. They were randomly assigned to experience (a) no voir dire, min-
imal voir dire focusing on previous legal experience and self-identification of biases, or extended voir
dire focusing on specific attitudes about civil litigation, parties, and laws, and (b) no judicial rehabilita-
tion, or judicial rehabilitation, before judging the case. Participants read a civil case, made case judg-
ments, and completed bias awareness measures. Results: Demographic information and minimal voir
dire questions did not predict case judgments, but the majority of extended voir dire responses predicted
verdicts and damage awards. Judicial rehabilitation did not reduce the biasing impact of their preexisting
attitudes on case judgments—but did result in mock jurors reporting that they were less biased, despite
judicial rehabilitation not actually reducing their bias. Conclusions: Attorneys need the opportunity dur-
ing voir dire to ask jurors about specific attitudes that might bias their decisions because relying on
jurors’ self-identification of their own biases has little utility. Further, although judicial rehabilitation
might make jurors think that they are less biased, it may not actually reduce the impact of their preexist-
ing attitudes on their case decisions.
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Public Significance Statement

Contrary to popular belief, juror biases are not likely to be cured by judicial rehabilitation, which
might backfire by creating the illusion in jurors that they are unbiased. Although very few mock
jurors were able to self-identify things that might bias them when asked general questions in voir
dire, they were willing to admit specific attitudes that biased their verdicts and damage awards
when asked. Thus, we suggest reducing bias on juries by allowing attorneys to ask specific, detailed
voir dire questions crafted by the parties to streamline the jury selection process and remove jurors
for cause or via peremptory challenges, rather than relying on “quick fixes,” such as general ques-
tions that ask jurors to self-identify their own bias or judicial rehabilitation.

Keywords: bias, civil juror decision making, jury instructions, jury selection, voir dire

Supplemental materials: https://doi.org/10.1037/1hb0000455.supp

The Seventh Amendment to the U.S. Constitution guarantees
the right to a fair and impartial jury in civil cases. One of the major
ways that the U.S. system attempts to achieve this lofty goal is
through voir dire processes designed to identify jurors whose pre-
existing experiences or attitudes might bias their decisions and jus-
tify their exclusion from the jury. Although voir dire procedures
differ across jurisdictions, they are based largely on two assump-
tions about human cognition and behavior. First, it is assumed that
individuals are both aware of and willing to acknowledge their
biases during voir dire. Second, it is assumed that jurors who
acknowledge their own biases can be “rehabilitated” through a
procedure whereby a judge informs prospective jurors that they
must set aside their biases and asks them explicitly whether they
can agree to do so. Most studies investigating the impact of voir
dire have focused on the criminal system. The current experiments
tasked mock jurors with judging one of three civil cases and inves-
tigated the effects of a minimal voir dire versus an extended voir
dire and judicial rehabilitation on mock jurors’ decisions.

Voir Dire Practices

The voir dire process in jury selection, in which potential jurors
are questioned about potential biases, is an essential tool in the
pursuit of an impartial jury (American Bar Association, 2005).
Based on voir dire responses, the trial judge may excuse biased
prospective jurors for cause. Attorneys may also exercise peremp-
tory challenges to exclude jurors, which are a limited number of
challenges attorneys can offer without a reason. Voir dire ques-
tioning varies considerably across jurisdictions in terms of length,
who is conducting it (judges vs. attorneys), and the latitude attor-
neys are allowed in their questioning (Mize et al., 2007). It can
range from a 10-min, judge-conducted voir dire to multiple days
of attorney-conducted voir dire in which the judge is absent (Mize
et al., 2007).

Voir dire is often very limited. For example, in Colorado, indi-
vidual judges have sole discretion to limit or terminate voir dire
questioning (Colorado Rule of Civil Procedure 47(a)(3)). Trial
judges in Colorado commonly impose time limits of approxi-
mately twenty minutes or less per side at the outset of the trial
(e.g., Sanderson v. Advanced Eurology P.C., 2008). This means
that if forty potential jurors are examined, the attorneys have—at
most—30 seconds per juror to assess potential biases. In many
federal courts, the judge conducts a substantial portion of the voir

dire (Mize et al., 2007) and any attorney-led questioning is often
limited to 15 minutes per side (Moore, 2019).

The consequence of such time limitations in voir dire is that
attorneys are left to rely on stereotypes about jurors’ demographic
characteristics and previous experience with the legal system, and
quick catchall questions that rely on jurors to identify predisposi-
tions or attitudes that might bias them. They must trust that pro-
spective jurors can identify their own biases, when asked
something as general as, “Do you know of any reason you may be
prejudiced for or against the plaintiffs or defendants?” (Hans &
Jehle, 2003; Hans & Vidmar, 2007). In contrast, when extensive
questioning is allowed, attorneys are better able to probe for spe-
cific biases relevant to the case and identify jurors whose views
are likely to compromise their impartiality.

Some judges advocate minimal voir dire because they believe
that extensive pretrial questioning could “waste too much time and
unduly invade jurors’ privacy,” (Mize et al., 2007, p. 28). Those
judges and proponents of minimal voir dire assume that potential
jurors can spontaneously self-identify their sources of bias, are
willing to admit them and, when they do acknowledge biases, can set
them aside and be impartial after undergoing judicial rehabilitation.

The Effectiveness of Voir Dire in Identifying Potentially
Biased Jurors

Results from studies assessing attorneys’ ability to accurately
identify jurors who might be biased against their clients are mixed
(e.g., Kerr et al., 1991; Morrison et al., 2016; Otis et al., 2014).
Part of the difficulty might stem from jurors being unable to iden-
tify or admit their own biases when questioned. Awareness of bias
has long been a topic of investigation by social and cognitive psy-
chologists. Both conscious and unconscious (or “implicit”) biases
can affect judgments and behavior (e.g., Greenwald et al., 2009;
Greenwald & Banaji, 1995; Stanley et al., 2011). People are often
unaware of the biases that influence them (Gaertner & Dovidio,
1986; Nisbett & Wilson, 1977), and are unable to identify them
when asked. People suffer from “bias blind spots,” which make it
particularly difficult for them to identify biases in their own judg-
ments that they can and do recognize in other people’s judgments
(Pronin et al., 2002).

Even when jurors are aware of their potential biases, they might
be reluctant to admit them because they want to be “good jurors”
who adhere to the norms of impartiality in a courtroom. In interviews,
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25%—30% of jurors in actual trials admitted to previous experiences
with victimization or with police that they had not disclosed during
voir dire (Seltzer et al., 1991). Anxiety about being evaluated can fur-
ther result in juror dishonesty (Marshall & Smith, 2012).

Research demonstrates that there is utility in voir dire as long as
the questions are about specific attitudes, rather than the more
open-ended invitations to reveal bias (e.g., “Can you think of any
factors that might prejudice your judgments?”’) of the sort posed in
standard, minimal voir dire (e.g., Hans & Jehle, 2003; Kovera &
Austin, 2016; Lieberman, 2011). Given the combination of uncon-
scious bias blind spots and the normative pressure to be a “good
juror,” it is not surprising that jurors rarely answer these very gen-
eral questions about bias affirmatively. In general, specific ques-
tions are more predictive of behavior than general questions
(Ajzen & Fishbein, 1980). Studies in criminal contexts have iden-
tified many specific, case-relevant questions that effectively pre-
dict case judgments, such as asking about attitudes toward the
insanity defense (e.g., Crocker & Kovera, 2010; Skeem et al.,
2004) or the death penalty (e.g., Luginbuhl & Middendorf, 1988;
Thompson et al., 1984).

Most studies in this area dealt with criminal cases where the
jury’s task is to offer a guilty or not guilty verdict and the criterion
for conviction is the absence of reasonable doubt. It is important to
investigate this in civil cases, where the criterion for reaching a
verdict favoring the plaintiff is subtler (most often, a preponder-
ance of evidence standard). Further, in civil cases, juries also
decide on the size of financial damage awards, which might be
particularly susceptible to the influence of preexisting biases about
civil litigation and the parties involved. Yet, studies about voir
dire in the civil realm are very rare. Those that do exist offer prom-
ising evidence of the predictive value of case-specific attitudes.
One civil jury simulation study (Diamond et al., 1998) tested
whether nine specific attitudes predicted civil case judgments in a
products liability case regarding exposure to an airborne residue
from fire-proofing material. More specifically, they had three
measures of attitudes toward lawsuits (i.e., whether plaintiffs
received too much/too little, legitimacy of lawsuits, and the ease/
difficulty of winning lawsuits), three measures of attitudes toward
business (i.e., attitudes toward business, how much regulation
interferes with business, and regulation for public safety), two
measures of attitudes toward experts (i.e., perceived expertise,
trust), and one measure asking how blameworthy smokers were
who developed health problems. All but one (perceived expertise
of the expert) of those nine questions predicted verdicts—but not
damage awards. While some traditional minimal voir dire ques-
tions (i.e., demographics, previous experience with legal system)
were also predictive, they explained only half as much variance
(5.4%) as mock jurors’ case-specific attitudes (11.5%).

Although Diamond et al. (1998) found that neither minimal nor
extensive voir dire responses predicted damage awards, other
researchers have reported significant correlations between specific
attitudes and the size of damage awards. For example, one study
that surveyed actual jurors after their trials (Hans & Lofquist,
1992) found a negative correlation between the size of damage
awards and posttrial beliefs regarding the existence of a civil liti-
gation explosion. Vignette studies have demonstrated a similar
negative correlation between damage awards and endorsement of
so-called “tort reform” (Greene et al., 1991; Hans, 2000a; Moran
et al., 1994). In summary, while traditional, very limited voir dire

has been found to be largely ineffective (Fulero & Penrod, 1990;
Hans & Jehle, 2003), it seems likely that more extensive voir dire
could help attorneys identify potentially biased jurors in civil cases
(Hans & Vidmar, 2007). This project compares the relative effec-
tiveness of traditional minimal voir dire to extended voir dire.

The Effect of Judicial Rehabilitation

It is possible for people to manage potential sources of biases if
they are aware of those biases, are motivated to change them, and
have cognitive capacity to control them (Devine et al., 2012;
Gawronski et al., 2006). The first two requirements could poten-
tially be achieved by judicial rehabilitation. To our knowledge,
there are no tests of this conjecture in the civil context.

This line of thinking is consistent with critics of extended voir
dire, who argue that lengthy questioning is unnecessary because
even if jurors do hold biasing attitudes, judges can effectively pre-
vent juror bias from affecting their decisions via judicial rehabili-
tation. They argue that explicitly instructing jurors to control any
biases they may have is more efficient than trying to identify and
exclude all jurors that are biased. Extended voir dire advocates,
however, maintain that there is no magic formula to prevent jurors
from being influenced by their biases (Bennett, 2010; Montgomery
v. Kentucky, 1991; Utah v. Saunders, 1999).

Judges have great latitude in conducting judicial rehabilitation
(e.g., People v. Griffin, 1998; Thomas ex rel. Thomas v. Mercy
Hospitals East Communities, 2017). Some argue that asking jurors
yes/no questions about bias and securing a pledge to put them
aside is inadequate to ensure a fair trial (New York v. Biondo,
1977; Utah v. Saunders, 1999). Yet, decisions about whether to
remove jurors for cause hinge largely on whether they reveal a
potential source of bias, and whether they pledge to put that bias
aside (Hannaford-Agor & Waters, 2004).

Calling attention to biases and providing motivation to change are
necessary for controlling bias (Devine et al., 2012), but they may not
be sufficient. Attempts to control bias are often unsuccessful, or at
best slightly successful—even when participants are highly moti-
vated to be unbiased (Gawronski et al., 2006). Even when instruc-
tions to regulate bias are effective, they often only reduce, rather than
eliminate, bias (Axt et al., 2018), result in small effect sizes (Forscher
etal., 2019), and are short-lived (Lai et al., 2016).

Research in the criminal context has demonstrated that exposing
mock jurors to a yes/no question during voir dire about whether
their ability to be impartial would be affected by the fact that the
defendant was Black did not reduce biases against Black (vs.
White) defendants (Schuller et al., 2009). A similarly discouraging
result involves the biasing effect of attitudes toward the insanity
defense (Crocker & Kovera, 2010). As expected, mock jurors who
acknowledged negative attitudes about the insanity defense were
more likely to vote guilty than those who did not report holding
such views. Relevant to our present concerns, however, being ran-
domly assigned to undergo judicial rehabilitation did not reduce
the degree to which mock jurors’ preexisting attitudes about the
insanity defense affected their dichotomous verdicts relative to
those who did not experience judicial rehabilitation.

Posttrial interviews with actual jurors have cast further doubt
on the utility of judicial rehabilitation. In one study, only 8% of
Canadian jurors were willing to say they could not be impartial
(Schuller et al., 2015). Although voir dire transcripts revealed that
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the overwhelming majority of jurors asked for a public commit-
ment to be impartial during voir dire agreed to do so (Johnson &
Haney, 1994), many jurors interviewed afterward admitted that
they did not even know what “impartial” meant or gave incorrect
definitions. Moreover, several jurors admitted that they failed to
keep their promise to be impartial. Indeed, jurors opined that “no
person alive could do that,” and that “it’s a worthwhile goal, but
cannot be achieved” (Johnson & Haney, 1994, p. 499). In short,
minimal voir dire and judicial rehabilitation may exacerbate the
problem of demand characteristics—the “right” answers to these
types of questions are obvious and posing them may discourage
jurors from acknowledging their biases.

The less-than-promising judicial rehabilitation findings are consist-
ent with a larger literature demonstrating that judicial limiting instruc-
tions, in general, are ineffective (Kerr et al., 1991; Steblay et al.,
2006). Further, instructing mock jurors to ignore their biases could
increase, rather than decrease, the impact of their biases (Lieberman &
Arndt, 2000). Telling people to ignore something often draws more
attention to it and makes it more difficult to ignore (Wegner & Schnei-
der, 2003) and telling people to suppress prejudice can actually
increase the impact of that prejudice (Broeder, 1959; Macrae et al.,
1994; Payne et al., 2002). Having jurors promise to set aside their
biases might give them a false sense of security that they corrected
their biases, which in turn could make them more comfortable express-
ing bias afterward (Effron et al., 2009). Thus, we also tested the impact
of judicial rehabilitation on mock jurors’ perception of their bias.

Research Overview and Hypotheses

The first goal of the present research was to determine whether
more extensive voir dire procedures could identify specific preex-
isting attitudes likely to bias mock jurors’ judgments in civil cases
that standard, more minimal, voir dire procedures fail to reveal.
Our second goal was to test the effectiveness of judicial rehabilita-
tion procedures in “debiasing” potential jurors.

To pursue these goals, we conducted three separate mock juror
experiments with similar methodologies, each presenting mock jurors
with a different civil case, which we collapsed across for analyses
(N =2,041). In all three experiments, all mock jurors read a detailed
summary of evidence and arguments and then indicated the verdict
they favored, and what monetary damages, if any, they would award
to the plaintiff. Before viewing and judging the case, however, mock
jurors were randomly assigned to answer either (a) no voir dire ques-
tions, (b) traditional minimal voir dire questions, or (c) a combination
of the minimal and extended voir dire questions before viewing the
trial evidence. Mock jurors were also randomly assigned to either
view or not view a judicial rehabilitation video in which a judge
asked them whether they could set aside their biases and be impartial
in rendering their judgments before they viewed the case materials.
Finally, they reported their awareness of the potentially biasing effect
of their views about litigation and litigants that they were asked about
during voir dire on their case judgments.

Hypothesis 1: Effectiveness of Voir Dire

We predicted that extended voir dire questions that assessed
specific attitudes relevant to civil litigation would provide substan-
tially more significant predictors of case judgments than would de-
mographic and minimal voir dire questions.

Hypothesis 2: Effectiveness of Judicial Rehabilitation

First, consistent with previous studies in the criminal realm, we
predicted that very few mock jurors would report that they could not
set aside their biases to be fair and impartial in response to a question
posed by a judge (Hypothesis 2a). Second, based on the only previ-
ous study documenting the negligible effectiveness of judicial reha-
bilitation on verdicts (Crocker & Kovera, 2010) and previous
research on the general ineffectiveness of judicial limiting instruc-
tions, we hypothesized that judicial rehabilitation would do little (if
anything) to weaken the link between potentially biasing preexisting
attitudes and case judgments (Hypothesis 2b). That is, we did not
expect that judicial rehabilitation would moderate the effect of
extended voir dire responses on case judgments.

Hypothesis 3: Variance In case Judgments Explained by
Voir Dire

We hypothesized that when all voir dire responses were entered
simultaneously in one stepwise regression, extended voir dire
responses would explain significantly more variance in verdicts and
damage awards than would demographic and minimal voir dire
responses.

Hypothesis 4: Excludable Versus Nonexcludable Jurors

We predicted that extended voir dire responses would identify
substantially more mock jurors who would be suitable candidates
for exclusion (i.e., mock jurors whose attitudes and biases might
make them unlikely to follow the law and judicial instructions,
and to evaluate evidence open-mindedly), than would minimal
voir dire questions. Further, we predicted that these “excludable”
mock jurors’ case judgments would differ significantly from those
of mock jurors who do not express such extreme views.

Bias Awareness

Finally, we conducted an exploratory analysis to determine
whether extended voir dire and/or judicial rehabilitation would
increase mock jurors’ awareness of factors that might have biased
their decisions.

Method

We conducted three mock juror experiments simultaneously
—each with the same procedure and design, differing only in the
case that participants considered. All experiments employed a 3 voir
dire (none, minimal, extended) X 2 judicial rehabilitation (absent,
present) between-subjects design. The current research was approved
by the Arizona State University IRB (#00001858). All materials and
data can be found at https://osf.i0/685qa/.

Participants

The participants for all three experiments (total N = 2,567) were
recruited via Amazon’s Mechanical Turk (MTurk), an online source
commonly used in psychological research. MTurk samples are
more demographically diverse than traditional “convenience” sam-
ples (e.g., college students or other online community member sam-
ples), generally yield the same results as nationally representative
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samples (Coppock, 2019), and are considered to be a legitimate
source of quality data (Buhrmester et al., 2011; Irvine et al., 2018).
Nonoverlapping samples participated in the three experiments. We
used Cloud Research to manage the MTurk workers, which allowed
several avenues for quality assurance screening: We screened out
participants who were not in the U.S. (including participants in
other countries using VPNs), participants previously identified as
using message boards to skirt attention checks, and those who did
not have MTurk worker scores of at least 80%.

Data Exclusions

Data from a total of 526 participants were excluded (20%; an
exclusion rate typical for MTurk samples, Goodman et al., 2013)
for one or more of the following reasons. We excluded participants
for failing any one of three general attention checks (AC) in which
we requested participants choose a specific answer, such as telling
them to choose somewhat agree on an agreement scale (AC 1: n =
48, 1.9%; AC 2: n =166, 6.5%; AC 3: n = 32, 1.2%). Participants
were asked to report demographic information twice during the
survey and we excluded them if they failed to report the same gen-
der (n = 25, 1.0%), age (n = 18, .7%), ethnicity (n = 33, 1.3%), or
education level (n = 37, 1.5%) the second time the question was
asked. We excluded participants who failed the judicial rehabilita-
tion manipulation check (i.e., failing to correctly report whether
they saw a video of the judge; n = 68, 2.6%). Participants were
asked three comprehension checks right after the trial stimulus.
We excluded participants if they got two or more of the three ques-
tions wrong (n = 181, 7%). Finally, as predicted, there were only a
few participants who were randomly assigned to see the judicial
rehabilitation video and when asked if they could be impartial said
no (n = 11, .4%). Because the number of these participants was
too small to be useful for comparison purposes, these participants
were excluded. This finding speaks to our Hypothesis 2a that judi-
cial rehabilitation would not be useful in identifying jurors who
cannot be impartial because almost all mock jurors agreed.

Final Sample

The remaining 2,041 participants were 62% tfemale; and 77%
White, 9% African American, 6% Asian or Pacific Islander, 6%
Hispanic or Latino/a, and 2% chose “Other;” with a mean age of
40 years (range = 18 to 83, SD = 12.6 years). Just over half (53%)
of the sample were parents. Furthermore, 40.5% were married,
39.3% had never been married, 10.5% were divorced, 3.5% were
widowed, 4.3% were partnered, and 2.1% were separated. With
respect to education level, .4% had not finished high school, 8.7%
had completed a high school degree or equivalent, 23.5% had fin-
ished some college, 12.3% had obtained an associate’s degree,
3.0% had completed technical or vocational school, 37.7% had
obtained a bachelor's degree, 12.7% had completed a graduate or
professional degree, and 1.6% had earned a doctoral degree. The
average annual household income of the participants was $59,377
(SD = $43,181, median = $50,000). Demographics were similar
across studies (see online supplemental materials, Table S1).

Power Analyses

For verdicts, we conducted a power simulation for the most com-
plex potential interaction (i.e., a continuous extended voir dire
response X 3 [voir dire] X 2 [judicial rehabilitation] three-way

interaction) and all lower order interactions and main effects, given
a dichotomous outcome variable at 90% power and based on a small
effect size (np2 =.01), which required 1,450 participants. Thus, after
collapsing across the three studies (N = 2,041), we were well-pow-
ered to analyze verdicts. We had damage awards from mock jurors
who voted liable (N = 1,246). A second similar power simulation
that accounted for the nonnormal distribution of damage awards
indicated that the 1,246 participants who made damage award judg-
ments gave us 85% power to detect the small effect size (n,,2 =.01).
Thus, collapsing across the three cases gave us sufficient power to
analyze both dichotomous verdicts and damage awards.

Materials
Trial Stimuli

In all three studies, the trial stimuli (which were based on actual
civil cases that had been litigated in an American court) were quite
detailed and took participants (who passed attention and manipula-
tion checks) an average of 19-27 minutes to read, depending on the
case (Medical Malpractice Misdiagnosis case: M = 19, SD = 9; In-
surance Bad Faith case: M = 22, SD = 10; Wrongful Birth case:
M =27, SD = 12). Each trial stimulus included a summary of fac-
tual background, opening statements, direct- and cross-examination
of witnesses, and closing arguments. Brief descriptions of each case
follow. Our goal was to test whether our findings generalized across
diverse cases that differed in content, evidence strength, and poten-
tial for large damage awards. Given that we did not expect that the
effects of our experimental manipulations would differ by case, to
reduce redundancy and to achieve sufficient statistical power, we
collapsed response data across these studies.

Insurance Bad Faith Case. The plaintiff alleged that after a
car accident, her insurance company did not pay her the amount
owed and acted in bad faith. The defense argued that her attorney
failed to cooperate in order to create and justify a bad faith claim.
The trial stimulus presentation included 32 slides and 5,676 words.

Wrongful Birth Case. The plaintiff alleged that a genetic
testing company (the defendant) was liable for her son’s wrongful
birth after they failed to identify the risk that her child would have
cystic fibrosis. She alleged that if she had received the information
from these tests, she would have terminated the pregnancy. The
defense argued that the lab never received an order for the test
from the doctor, that they were prohibited from notifying the doc-
tor about the lack of that test, and that any harm suffered by the
plaintiff was minimal because her son was functioning normally.
The trial stimulus presentation included 40 slides and 6,860 words.

Medical Malpractice Misdiagnosis Case. The plaintiff
alleged that the defendant misdiagnosed and improperly dismissed
her husband’s medical emergency, causing him to die at home.
The plaintiff also alleged that the hospital was negligent by allow-
ing the doctor to change and update notes in the medical charts
weeks after seeing the patient. The defense argued that the defend-
ant did not take care of himself and refused testing that would
have saved his life. The trial stimulus presentation included 32
slides and 4,469 words.

In all studies, we provided participants with juror instructions
regarding the burden of proof, case-relevant legal definitions, and
case-specific requirements (depending on the case and claims) for
reaching a verdict on liability and damages.
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Participants (who passed attention and manipulation checks) took,
on average, 54 min (SD = 20) to complete the studies (Medical Mal-
practice Misdiagnosis case: M = 49, SD = 17; Insurance Bad Faith
case: M = 54, SD = 18; Wrongful Birth case: M = 61, SD =21).

Judicial Rehabilitation Manipulation

Participants in the judicial rehabilitation condition saw a brief video
of a judge in a courtroom who noted that they might have views that
could bias their judgments in the case. He asked them whether they
could “put aside” such views and biases and “apply the law as it is
given”’; participants replied yes or no (Walls v. Kim, 2001).

Voir Dire Manipulation

All participants across all studies ultimately answered all demo-
graphic and voir dire questions; however, we manipulated when they
answered those questions. Prior to viewing and judging the case, par-
ticipants in the no voir dire control condition answered only basic de-
mographic questions in the prescreening phase. These participants
completed the minimal voir dire measures and extended voir dire
measures only after they had considered the case and made all of
their case judgments. Participants randomly assigned to the minimal
voir dire condition completed the prescreening demographic ques-
tions and the minimal voir dire measures before judging the case and
answered the extended voir dire questions after judging the case.
Participants in the extended voir dire condition completed the pre-
screening demographic questions, the minimal voir dire questions,
and the extended voir dire questions before they viewed and judged
the case.

Prescreening Demographic Items

All participants began the survey by indicating their gender,
age, race and ethnicity, education, yearly income, marital status,
and parental status.

Table 1

Minimal Voir Dire Measures

The minimal voir dire questions were taken from an example
set of voir dire questions for civil trials posted online by federal
judge Susan Oki Mollway (Mollway, n.d.). These minimal voir
dire measures were reviewed by a trial attorney and jury consul-
tant and considered to be representative of common questions that
attorneys or judges might ask when their time is highly limited
(Bermant, 1982) and typical of the types of questions some judges
list in their local courtroom rules. These questions included a set
of yes/no questions that asked about prior experiences with the
legal system and asked them to self-identify potential sources of
bias or prejudice that might make them unable to be impartial (see
Table 1 for verbatim wording of these questions and descriptive
statistics). These questions are similar to those used in previous
experiments that featured standard, minimal voir dire questions
(e.g., Sommers, 2006) and are reflective of those commonly used
in U.S. courts (Bermant, 1982; Hans & Jehle, 2003).

Extended Voir Dire Measures

The extended voir dire questions included those that an attorney
might pose if given the opportunity to probe specific potential
sources of bias rather than relying on jurors to self-identify any
views that might compromise their objectivity (Hans, 2000b; Hans
& Jehle, 2003). Many of the questions (described in detail below)
have been used by attorneys and jury consultants when helping to
select juries in actual cases and have been approved for use in voir
dire (e.g., In re: Bard IVC Filters Products Liability Litigation,
2018). The others were derived from previous research on civil
juries (Hans, 2000a, 2008; Hans & Vadino, 2007; Lazarus, 1999).
Further, many research projects have used variations of the items
tapping attitudes toward the civil justice system and tort reform
(e.g., Greene et al., 1991; Hans & Lofquist, 1994; Moran et al.,
1994). Trial tactics and jury selection manuals also commonly

Minimal Voir Dire Responses Predicting Verdicts and Damage Awards

Voir dire questions

Effect on verdicts Effect on damages

Have you previously served as a juror either in a criminal or civil case?
Have you served as either a state or federal grand juror?

Do you know of any reason you may be prejudiced for or against the plaintiffs or defend-

ants because of the nature of the case, or otherwise?

Are you a lawyer, married to a lawyer, or in a substantial relationship with a lawyer?

Have you studied law or worked in a law office?
Have you or a close family member sued or been sued by someone?
Have you or a close family member ever testified in a lawsuit?

You may be called upon in this case to decide liability and/or award money damages. Do
any of you have any religious, philosophical, or other belief that prevents you from act-

ing as an impartial juror in this case?

Do you have any qualms about attempting to come to a verdict at the end of the case?

Have you, any member of your family, or any very close personal friend ever engaged in

investigating or otherwise acting upon claims for damages?

Do you know of any reason that would prevent you from sitting in this case with complete
fairness and impartiality and decide the case based only on the evidence presented in

court and the law as given at the conclusion of the trial?

n (%) Yes 1 e

(N=2014)  (1,2037)  p (1, 1,241 »

316 (15%) 0.22 .64 0.00 .88
66 (3%) 0.54 46 0.50 46
40 (2%) 0.48 49 0.20 .64
37 2%) 0.03 .86 1.00 32

129 (6%) 0.50 48 0.10 71

316 (15%) 0.55 46 0.00 .96

184 (9%) 0.43 51 0.80 .38
23 (1%) 241 12 0.00 .96
36 (2%) 1.07 .30 0.10 .79
82 (4%) 0.06 81 0.90 34
28 (1%) 3.92 .05 0.90 .33

Note. Questions are taken from Mollway (n.d.).
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recommend similar items (e.g., Frederick, 2005; National Jury
Project, 2000; Read, 2007).

We chose questions that attorneys could use in almost any civil
case, comprising three general categories, described below. To help
with readability of our results, we reverse scored some measures SO
that higher numbers (except where noted) indicate prodefense/anti-
plaintiff attitudes and lower numbers indicate antidefense/proplain-
tiff attitudes. See Table 2 for descriptive statistics and correlations
among extended voir dire measures.

Preexisting Attitudes About Trial Participants

Burden of Convincing (BOC). Participants were asked, “In a
case like this, do you think the plaintiff or defense is going to have
a harder time convincing you?” They responded using a 5-point
scale ranging from 1 = the defense will have a much harder time
to 5 = the plaintiff will have a much harder time, with the midpoint
labeled neither.

Trust. Similar to scales assessing trust in parties involved in
the criminal justice system (e.g., police, attorneys, the DA) that
successfully predict case judgments in criminal cases (e.g., Juror
Bias Scale, Kassin & Wrightsman, 1983; Myers & Lecci, 1998;
Pretrial Attitudes Questionnaire, Lecci & Myers, 2008), we

SALERNO ET AL.

assessed participants’ trust in parties commonly involved in civil
cases (i.e., attorneys, doctors, plaintiffs, insurance companies).
Participants were asked a set of questions indicating the degree to
which they trusted doctors, lawyers, people who sue others (i.e.,
plaintiffs), and insurance companies (Hans, 2008; Lazarus, 1999).
They responded on 4-point scales, choosing from 1 = none, 2 =
only a little, 3 = some, or 4 = a great deal. These four items were
presented in a randomized order.

Likelihood of Fraudulent Claims Scale. This scale com-
prised three items designed to assess the degree to which partici-
pants were predisposed to think that civil cases are due to
fraudulent claims or valid claims being denied (Hans & Vadino,
2007; Lazarus, 1999). Depending on whether they judged one of
the medical malpractice cases (Wrongful Birth, Medical Malprac-
tice Misdiagnosis) or the Insurance Bad Faith case, participants
were asked about medical professionals or insurance companies,
respectively. For example, one question asked which they thought
was more likely: 1 = [medical professionals/insurance companies]
deny a valid claim, 2 = both are equally likely, or 3 = a person
makes a fraudulent claim against a [medical professional/insur-
ance company]. Averaging responses to the three questions pro-
vided a scale with acceptable reliability (o0 = .69).

Table 2
Descriptive Statistics and Correlations (p Values) Among Extended Voir Dire Responses
Correlations
Predictors M (SD) 2 3 4 5 6 8 9 10 11 12 13 14 15 16
Burden of convincing 2.94 .10 .02 .04 -12 A3 .06 -.05 32 25 42 17 19 A2 .02 -03
(1 (1.08) <.001 49 04 <.001 <.001 .01 .03 <.001 <.001 <.001 <.001 <.001 <.001 .33 15
Trust in doctors (2) 3.29 37 27 .19 .04 -19 -22 17 .16 07 .08 .10 .03 -.02 .04
(0.69) <.001 <.001 <.001 A8 <001 <.001 <.001 <.001 002 <.001 <.001 13 A48 .05
Trust in lawyers (3) 2.52 47 46 -.04 -40 -40 07 15 -07 -.06 -13 -15 -.03 07
(0.75) <.001 <.001 04 <001 <.001 001 <.001 001 01 <.001 <.001 13 002
Trust in insurance 2.16 33 .005 -15 -17 .14 17 .02 -.01 .01 .04 12 -13
companies (4) (0.79) <.001 88 <001 <.001 <.001 <.001 34 83 .69 .05 <.001 <.001
Trust in plaintiffs (5) 2.52 -15 -29 -25 -10 -.01 -29 -14 -22 -24 -.04 .09
(0.66) <.001 <.001 <.001 <.001 76 <.001 <.001 <.001 <.001 05  <.001
Unwilling to award 1.15 .06 .03 19 12 24 17 23 24 .04 -.04
noneconomic dam- (0.36) .004 19 <.001 <.001 <.001 <.001 <.001 <.001 .07 .05
ages (6)
Plaintiff attorneys are 291 77 -.03 -14 21 .04 10 .16 06 -13
liars (7) (1.36) <.001 16 <001 <.001 .06 <.001 <.001 008 <.001
Defense attorneys are 3.05 -10 =21 07 -.01 .06 14 .07 -14
liars (8) (1.41) <.001 <.001 003 .66 007  <.001 002 <.001
Likelihood of 1.96 .56 S1 .19 28 19 05 -.08
Fraudulent Claims (0.51) <.001 <.001 <.001 <.001 <.001 02 <.001
Scale (9)
Defendant Dishonesty 3.23 38 13 15 .08 01 —-.01
Scale (10) (0.95) <.001 <.001 <.001 .001 62 74
Motives for Litigation 3.68 25 41 34 10 14
Scale (11) (0.90) <.001 <.001 <.001 <.001 <.001
Burden of proof is too 3.56 29 22 .04 -07
low (12) (0.80) <.001 <.001 .05 002
Negative Attitudes to- 3.63 45 17 -20
ward Lawsuits (0.78) <.001 <.001 <.001
Scale (13)
Limit Litigation Scale 2.49 14 -18
(14) (0.61) <.001 <.001
Trump Approval Scale 1.31 -.67
(15) (0.45) <.001
Liberalism (16) 3.83
(1.35)
Note. Statistically significant differences at p = .01 are bolded.
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Likelihood of Defendant Dishonesty Scale. This scale was
designed to assess the degree to which participants might be predis-
posed to believe that defendants who are being sued are dishonest
and prone to deny valid claims (Hans & Vadino, 2007; Lazarus,
1999). Depending on whether they judged one of the medical mal-
practice cases (Wrongful Birth, Medical Malpractice Misdiagnosis)
or the Insurance Bad Faith case, they were asked about medical pro-
fessionals or insurance companies, respectively. They were asked
“How often do you think the following things happen? [medical
professionals/insurance companies] decline valid claims for minor
injuries because they think the person making the claim will drop it
rather than pursue the issue and sue for the claim”; and (2) “[medi-
cal professionals/insurance companies] deny causing major injuries
because they are trying to hold on to the money for as long as they
can before they have to pay it.” Participants were asked to rate the
likelihood of these two rationales for claims denials on
6-point scales ranging from always to never. Averaging responses
to the two items created a reliable scale (Spearman Brown Coeffi-
cient = .77). These two items were presented in a randomized
order.

Motives for Litigation Scale. This scale assessed how much
participants ascribed bad motives to plaintiffs and/or defendants
(Hans, 2000a). They responded to five items (e.g., “If there is a
trial like this it is much more likely that the plaintiffs are out for
money than the [doctor making a mistake/insurance company is
being dishonest]”’) using 7-point scales, with options ranging from
1 = strongly disagree to 7 = strongly agree. Averaging responses
to these five questions provided a scale with acceptable reliability
(o0 =.61) according to some (Murphy & Davidshofer, 1988), but
falls short of the .70 threshold for “good” reliability (Nunnally,
1978).

Impressions of Attorneys. We measured how much partici-
pants agreed that “Most defense attorneys are liars” (i.e., higher
numbers being a more proplaintiff attitude) and “Most plaintiff
attorneys are liars” using two 7-point scales, with response options
ranging from strongly disagree to strongly agree. These questions
have been used on actual juror questionnaires.

The five items comprising the Motives for Litigation Scale and
the two impressions of attorneys items were presented together
and in a randomized order.

Support for Civil Litigation

Attitudes Toward Burden of Proof Threshold. This item
assessed how much potential mock jurors agreed with the law
regarding burden of proof. We gave participants a detailed expla-
nation of the burden of proof criterion in civil cases, including the
implication that “even if a plaintiff proves something is only 51%
likely to be true, and it is 49% possible it is not true, the plaintiff
has met their burden of proof and should win their case.” They
then indicated how they felt about this criterion using a 5-point
scale, ranging from 1 = way too high (the plaintiff should be
required to reach a lower level of proof to win) to 5 = way too low
(the plaintiff should be required to reach a higher level of proof to
win), with a midpoint of 3 (neither too low nor too high). These
questions have been used on actual juror questionnaires. Extreme
values reflect a potentially problematic unwillingness to follow the
law.

Unwillingness to Award Noneconomic Damages. We gave
participants a detailed explanation of the difference between eco-
nomic and noneconomic damages and asked them to indicate
whether they were either comfortable (coded 0) or not comforta-
ble (coded 1) awarding noneconomic damages. This question has
been used on actual juror questionnaires. The not comfortable
response suggests a bias that would disadvantage plaintiffs and
flag potential unwillingness to follow the law regarding noneco-
nomic damages.

Negative Attitudes Toward Lawsuits Scale. This scale was
designed to assess the degree to which potential mock jurors hold
preexisting negative attitudes toward lawsuits and damage awards
in general (similar to measures in Hans, 2000a; Hans & Lofquist,
1994). We asked the degree to which they thought (a) the number
of personal injury lawsuits, and (b) the amount of money awarded
in such lawsuits, were 1 = way too low to 5 = way too high, with a
midpoint of 3 = just right. Averaging responses to these two items
provided a reliable scale (Spearman Brown Coefficient = .73).
These items were presented in a randomized order.

Limit Litigation Scale. This scale assessed the degree to
which participants supported efforts to curb litigation in general.
They indicated their level of support for three efforts (e.g., placing a
limit on how much a judge or a jury can award in a lawsuit resulting
from a person being injured) on 4-point scales ranging from
strongly oppose to strongly support. These questions have been
used on actual juror questionnaires. Dropping one item (placing a
limit on how much an attorney who represents an injured person in
a lawsuit can charge for his or her services) increased the reliability
of the scale (i.e., the Spearman Brown increased from .36 to .62).
We averaged the two remaining items to create a Limit Litigation
Scale. These items were presented in a randomized order.

Political Attitudes

Political Orientation. Participants rated their political orienta-
tion using a 7-point scale (1 = extremely conservative, T = extremely
liberal). Higher numbers reflect more liberalism in general (as opposed
to being more proplaintiff or prodefense).

Trump Approval Scale. Participants answered two yes/no
questions regarding their support for President Trump (“Do you
approve of the job President Trump is doing?” and “If the presiden-
tial election were today, would you vote for Trump?”) by choosing
either 1 = no or 2 = yes. Averaging responses to these two items
provided a reliable scale (Spearman Brown Coefficient = .94).
These questions have been used on actual juror questionnaires.
Higher numbers reflected political attitudes more supportive of Trump
in general (as opposed to being more proplaintiff or prodefense).

Coding for “Excludable’” Mock Jurors

As an alternative way to test the utility of extended voir dire
questions with even more practical importance, we used the
extended voir dire responses to identify mock jurors who
expressed extreme attitudes that could potentially get them chal-
lenged for cause (or excluded via a peremptory challenge) to see if
they judged the case differently than those who did not. We coded
each mock juror as “excludable” if their responses to extended
voir dire questions revealed attitudes suggesting that the partici-
pant was relatively less likely to follow the law and judicial
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instructions regarding impartiality—that is, someone who might
give the judge or attorneys cause to strike them from the jury.

In jurisdictions that tend to consistently allow exclusions for
cause, an extreme view on either (a) the rules that will govern
the case, or (b) a clear bias related to the specific facts of the
case could support exclusion from the jury. For example, Flor-
ida courts require that jurors impartiality is proven beyond a
reasonable doubt (e.g., Frogel v. Philip Morris U.S.A., Inc.,
2020; Jackson v. State, 2017), Pennsylvania courts have said
that “jurors should be above suspicion” (Shinal v. Toms, 2017),
and Missouri’s Supreme Court stated that jurors should be
excluded if their views expressed in voir dire would “substan-
tially impair the performance of his duties as a juror” (State v.
Kreutzer, 1996). Thus, if courts embrace exclusions for cause,
they would, at a minimum, exclude jurors who express extreme
views that (a) could threaten their impartiality or (b) prevent
them from following the law. To be conservative, we coded
mock jurors as “excludable” if they met at least one of the fol-
lowing criteria that clearly indicated one of these two factors
(described below). This operationalization is based on the idea
that any one of these would give an attorney a strong argument
for excluding the juror for cause or, if that failed, a reason to
use a peremptory challenge.

Burden of Convincing

Mock jurors who chose the most extreme values of this scale
and reported that either the defense would have a much harder
time convincing them (9.6%) or that the plaintiff would have a
much harder time convincing them (7.3%). This represents an
extreme predisposition that might threaten their impartiality.

Attitudes Toward Burden of Proof Threshold

Mock jurors who chose the most extreme values of this item
and reported that they thought that the burden of proof was either
way too high (0.6%) or way too low (14.4%). This represents
potential difficulty following the law (i.e., respecting the burden of
proof threshold).

Support for Limiting Litigation

Mock jurors who chose the highest value of this scale reported
that they strongly support making it harder to sue any person, busi-
ness, or organization that injures another person either intentionally
or through carelessness (3.6%) and/or placing a limit on how much a
judge or jury can award in a lawsuit (10.8%). This represents an
extreme predisposition against lawsuits and high damage awards that
might threaten their impartiality and willingness to follow the law.

Willingness to Award Noneconomic Damages

Mock jurors who reported that they were not willing to award non-
economic damages (15.1%). This represents evidence of an extreme
predisposition that might threaten their willingness to follow the law.
Dependent Measures

Case Judgments

After reading the case materials, participants chose a verdict
(defendant not liable vs. liable). In the Wrongful Birth and

Insurance Bad Faith studies, all participants were asked to deter-
mine the damage award they favored. In the Medical Malpractice
Misdiagnosis study, only participants who judged the defendant as
liable were asked to do so. Participants indicated their damage
award by first writing it in numbers, and then (as a quality check)
in words. Upon examining a few instances where words and num-
bers differed we found that most involved the adding/omitting of a
zero. Accordingly, we used the written-out numbers.

Bias Awareness Scale

Bias awareness items were designed to assess the degree to
which mock jurors were aware of and acknowledged the poten-
tial biasing factors that might have influenced their case judg-
ments. Participants indicated how much they thought each factor
might have influenced their decisions about liability and damage
awards using 5-point scales ranging from 1 = not at all to 5 = an
extremely big impact. The factors mirrored our extended voir
dire items (i.e., attitudes toward doctors, plaintiffs, defense attor-
neys, plaintiff attorneys, the burden of proof standard, and the
amount of money awarded in lawsuits; their political attitudes).
Participants’ level of awareness across these seven targets
formed a reliable scale (o = .84). We averaged these items to cre-
ate Bias Awareness Scale scores.

Manipulation and Attention Checks

Participants completed three attention checks throughout the study
that told them what response to choose, as well as three comprehen-
sion checks that assessed their attention to the trial stimulus (see
online supplemental material for specific attention/comprehension
check questions and item-specific failure rates). Participants were
asked demographic questions (i.e., gender, age, ethnicity, education
level) twice to confirm that they responded consistently (and presum-
ably correctly). A judicial rehabilitation manipulation check asked
participants to indicate whether they had viewed a video of a judge
(ves, no, or I do not remember). The survey also included recall
questions for bonusing participants (participants who answered >
50% of recall questions correctly received a $2.50 bonus).

Procedure

All potential participants completed a prescreening, which
included basic demographic information (i.e., gender, age, eth-
nicity, income, education level) and attention checks. Those who
failed these initial basic attention checks were not invited to
complete the study. We asked participants who passed the pre-
screening to assume the role of a mock juror and, as is typical in
civil cases, they were given a short overview of the case. Next,
we randomly assigned them to one of the three voir dire condi-
tions and they completed measures consistent with condition.
Participants were also randomly assigned to either view or not
view a brief judicial rehabilitation video before they considered
the case evidence and rendered their judgments. Participants in
all experimental conditions then read a detailed summary of evi-
dence and arguments presented in one of three cases. After pro-
viding their verdict and damage award, they completed attention
and comprehension checks, recall items, bias awareness ques-
tions, and any voir dire measures that they weren’t assigned to
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complete before the trial. All participants were compensated $2
and bonused when appropriate.

Results

Factor Analysis

Because of the relatively large number of extended voir dire
questions posed to our participants, we conducted an exploratory
factor analysis (EFA) to see if we could group and reduce the
number of measures to form meaningful factors. Relying on a
principle-axis factoring extraction and a Promax rotation, we iden-
tified two factors that were meaningful and usable for our purposes
(for details, see online supplemental materials). The first factor
comprised the Likelihood of Fraudulent Claims Scale (B = .81),
the Defendant Dishonesty Scale (B = .66), and the Motives Scale
(B =.65). We labeled this the Skepticism Toward Litigants Factor.
The second factor, which comprised the political orientation item
(B = —.85) and the Trump Approval Scale (B = .80), we labeled
the Political Attitudes Factor. For these latent factors, we used
factor scores as predictors in our regressions. Positive numbers
reflect scores above the mean and negative numbers reflect scores
below the mean, with each one-unit increase/decrease repre-
senting one standard deviation unit change.

Analysis Plan

We performed logistic regressions on binary verdict outcomes
and report odds ratios (OR), which reflect the increase or decrease
in likelihood that a mock juror would find for the plaintiff (for
example, OR = 1 would mean no effect in either direction, OR =2
would mean mock jurors would be twice as likely to find for the
plaintiff for each step up the predictor scale, OR = .5 would mean
mock jurors would be half as likely to find for the plaintiff for
each step up the predictor scale).

Regarding damage awards, we analyzed damage awards only
from mock jurors who voted liable (but include analyses with
mock jurors who voted not liable in online supplemental mate-
rials, Table S4). QQ-plots (after outliers were replaced, see out-
lier analysis description below) indicated that, as is often the
case with damage awards data (Greene et al., 2001), the data
were non-normal and skewed (skewness = .85, kurtosis = —.07,
Shapiro-Wilk W = .80, p < .001; See online supplemental
materials, Figure S1 for QQ-plots). To deal with this skew, we
analyzed damage awards data with generalized linear regres-
sions using a gamma distribution, which is appropriate for data
that are very right-skewed (Barber & Thompson, 2004). This
analysis produces mean ratio coefficients (reported as exp(B) in
the tables), which are interpreted similarly to ORs produced by
logistic regressions. For example, if a means ratio is 2, that
would mean that a one-unit increase in the predictor would pro-
duce twice as many dollars in damage awards; if a means ratio
is .5, that would mean a one-unit increase in the predictor
would produce half as many dollars in damage awards. Gamma
distributions are unable to handle zeros, therefore we replaced
the one participant who recommended $0’s value with $1 (Fry
et al., 2000).

Because we conducted a relatively large number of analyses to
fully test our hypotheses and were predicting null moderator

effects, we adopted a stringent level of p = .01, to evaluate our
hypotheses (see Benjamin et al., 2018; e.g., Lai et al., 2016).

Preliminary Analyses
Outlier Analysis

We relied upon visual inspection of box plots created for both
the combined data file, as well as for each of the three individual
cases (see online supplemental materials, Figure S2). The box plots
suggested the presence of at least two outliers in each case. We
next conducted Rosner’s (1983) tests on each of the three case-spe-
cific data files to confirm that these values were outliers. Rosner’s
test is a discordancy test that is capable of detecting multiple out-
liers and is suitable for samples with more than 20 observations.
Although we conducted a generous test to catch outliers (i.e., Ros-
ner test assumptions were set to allow for up to 10 outliers, which is
the largest number the package creators recommend), across the
three cases, the Rosner’s tests identified only seven outliers (Insur-
ance Bad Faith case: n = 2, Medical Malpractice Misdiagnosis case:
n = 3, Wrongful Birth case: n = 2). We replaced these outliers with
the next highest nonexcluded damage awards value from their spe-
cific case (Insurance Bad Faith case = $1,000,000, Medical Malprac-
tice Misdiagnosis case = $51,370,000, Wrongful Birth case =
$80,000,000) using winsorization (Tukey, 1962).

Case Differences in Legal Judgments

Collapsed across the three cases, 61% (n = 1,246) of partici-
pants found the defendant liable. As was expected, some plaintiff
cases proved to be stronger than others. Relative to the Medical
Malpractice Misdiagnosis case (38% liable verdicts), participants
found the defendant liable significantly more often in both the In-
surance Bad Faith case (71%), B = 1.40, OR =4.08, p < .001, and
in the Wrongful Birth case (76%), B = 1.68, OR = 5.36, p < .001.
Verdicts in the Insurance Bad Faith and Wrongful Birth cases did
not differ significantly, B =.27, OR = 1.31, p =.03.

Collapsed across the three cases after we replaced outliers, the av-
erage damage awards was $13,926,362 (SD = $15,853,929; median
= $5,000,000). However, damage awards differed significantly by
case, xz(df =2, N = 1,246) = 8,490.60, p < .001. Bonferroni post
hoc tests revealed that the Wrongful Birth case produced significantly
higher damage awards (M = $20,478,826; SD = $16,860,678) than
the Medical Malpractice Misdiagnosis case (M = $6,212,797; SD =
$10,870,092), p < .001, which in turn led to significantly higher
damage awards than the Insurance Bad Faith case (M = $355,326;
SD = $190,700), p < .001.

Given the significant differences in overall verdicts and damage
awards across cases, we statistically controlled for which case partici-
pants read in all of our analyses by including it as a categorical covari-
ate. Although we did not predict that case would moderate any of our
effects, it is clear that each case had very different baseline liability
rates and average damage awards. Thus, in all of our main analyses,
we statistically controlled for which case the participant read so that
we could (a) account for the variance due to case (i.e., reduce noise);
(b) ensure any effects we found existed above and beyond what case
they read; and (c) account for a “Level 2" variable (i.e., data nested
within case) that has less than 20 units and therefore is not appropriate
for multilevel modeling (McNeish & Stapleton, 2016).
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Hypothesis 1: Effectiveness of Minimal Voir Dire

We hypothesized that minimal voir dire would be less effective
in predicting case judgments than extended voir dire. Supporting
this hypothesis, a series of logistic regressions, each containing
one of the minimal voir dire responses (e.g., previous jury serv-
ice), revealed that none of the minimal voir dire responses signifi-
cantly predicted verdicts or damage awards (see Table 1). Further,
the first column of Table 1 reveals that most minimal voir dire
questions elicited such a small number of affirmative answers that
we were precluded from running analyses involving interactions
with our experimental manipulations. In response to the three
questions asking them to self-identify any personal prejudices,
biases, or reasons they might not be impartial, 2% or less of the
participants said that they could do so.

Hypothesis 1: Effectiveness of Extended Voir Dire

In contrast to minimal voir dire, we predicted that extended voir
dire questions would be more effective in predicting mock jurors’
liability verdicts and damage awards. To test this we ran a series
of regressions, with each regression including: (a) one of the
extended voir dire responses as a predictor (e.g., how much they
trust plaintiffs); (b) the voir dire manipulation (Helmert coded);
(c) the judicial rehabilitation manipulation; (d) all interactions
among these variables; and (e) the case as a categorical covariate.

Table 3 displays the results of the logistic regressions predicting
verdicts and Table 4 displays the results of the GLM regressions
predicting damage awards. Each row represents a regression
model that included the specified voir dire response as the focal
predictor. The first two columns of statistics on the left side indi-
cate the extent to which the specified voir dire response predicted
verdicts (see Table 3) or damage awards (see Table 4); the right-
hand column indicates whether there were any main effects and/or
interaction effects involving experimental manipulations. For logis-
tic regressions, confidence intervals including 1 are nonsignificant

Table 3

(see Table 3); for GLM regressions, confidence intervals including
0 are nonsignificant (see Table 4).

Verdicts

Table 3 reveals that almost all of the extended voir dire responses
significantly predicted verdicts—except for trust in lawyers and the
belief that defense attorneys are liars. Expressing relatively higher
levels of trust in people who sue others (i.e., plaintiffs) was signifi-
cantly associated with increased likelihood that mock jurors would
side with the plaintiff (i.e., vote liable). All other significant negative
B values reflected that higher values were significantly associated
with decreased likelihood of siding with the plaintiff. Figure 1
depicts these relationships visually. This supports Hypothesis 1 in
that extended voir dire questions provided substantially more signifi-
cant predictors of verdicts than did minimal voir dire.

Damage Awards

Table 4 reveals that for eight of the 13 extended voir dire
responses, mock jurors’ responses significantly predicted damage
awards. The exceptions were most of the trust variables (in doctors,
lawyers, and insurance companies), the belief that defense attorneys
are liars, and political attitudes. Trust in plaintiffs significantly pre-
dicted higher damage awards. For the other seven significant predic-
tors, relatively higher scores were associated with significantly
lower damage awards. Figure 2 depicts these relationships visually.

This supports Hypothesis 1 in that extended voir dire questions
provided substantially more significant predictors of damage
awards than did minimal voir dire.

Hypothesis 2: Effectiveness of Judicial Rehabilitation

Verdicts

We hypothesized that undergoing judicial rehabilitation would
not reduce the biasing impact of preexisting attitudes on verdict
decisions. That is, we predicted that judicial rehabilitation would
not be a significant moderator of the relationships between

The Prediction of Liability Verdicts From Extended Voir Dire Responses

Predictors

B(SE), OR [95% CI]

Experimental manipulation
)4 main effects & interactions

Burden of convincing

= —0.75(0.06), OR = 0.47 [0.42, .53]

<.001 Interaction with voir dire:
1% (2,2,017) = 28.73, p < .001

Others: y’s = 3.61, ps = .06

Trust in doctors

Trust in lawyers

Trust in insurance companies

Trust in plaintiffs

Unwilling to award noneconomic damages
Plaintiff attorneys are liars

Defense attorneys are liars

Skepticism toward Litigants Factor
Burden of proof is too low

Negative Attitudes Toward Lawsuits Scale
Limit Litigation Scale

Political Attitudes Factor

= —0.35(0.07), OR = 0.70 [0.61, 0.81]
B < —0.01(0.07), OR = 1.00 [0.88, 1.14]
B = —0.21(0.06), OR = 0.81 [0.71, 0.91]
B = 0.46 (0.08), OR = 1.59 [1.37, 1.85]
B = —1.12 (0.14), OR = 0.33 [0.25, 0.43]
B = —0.11(0.04), OR = 0.89 [0.83, 0.96]
B =0.03(0.04), OR = 1.03 [0.96, 1.10]

= —1.28(0.08), OR = 0.28 [0.24, 0.32]
B = —0.46(0.06), OR = 0.63 [0.56, 0.71]

= —0.67(0.07), OR = 0.51 [0.45, 0.59]

= —0.59(0.08), OR = 0.55 [0.47, 0.65]
B = —0.24(0.05), OR = 0.78 [0.70, 0.87]

<.001 None: ¥*s = 2.40, ps = .30

.99 None: y%s =< 4.15, ps = .12
<.001 None: ¥%s < 2.14, ps = .34
<.001 None: y%s =< 5.73, ps = .06
<.001 None: ¥*s =< 2.17, ps = .34

.002 None: y%s = 3.05, ps = .08

45 None: ¥%s < 4.76, ps = .09
<.001 None: y’s < 7.60, ps = .02
<.001 None: %> = 5.62, ps = .06
<.001 None: y’s =< 5.11, ps = .08
<.001 None: ¥%s = 3.07, ps = .21
<.001 None: y’s < 4.14, ps = .13

Note.

Statistically significant effects at p = .01 are bolded. For trust in plaintiffs and the belief that defense attorneys are liars, higher numbers represent

more proplaintiff/antidefense views. For the Political Attitudes Factor, higher scores reflect greater conservatism. For all other predictors, higher numbers

reflect more antiplaintiff/prodefense views.
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Predictors

b[95% CI]

Experimental manipulation main

Burden of convincing
Trust in doctors
Trust in lawyers

Trust in insurance companies

Trust in plaintiffs

Award noneconomic damages

Plaintiff attorneys are liars
Defense attorneys are liars

Skepticism toward Litigants Factor

Burden of proof is too low

Negative Attitudes Toward Lawsuits Scale

Limit Litigation Scale
Political Attitudes Factor

=—0.06 [-0.09, —0.03]
b =0.01[—-0.03, 0.05]
b=0.03 [-0.02,0.07]

b =0.003 [-0.04, 0.04]

b =0.12[0.07, 0.17]
b=-0.29 [-0.40, —0.18]
b =-0.04[—-0.06, —0.02]
b=—-0.02 [-0.04, 0.001]
b=-0.11[-0.15, —0.07]
b=-0.07 [-0.11, —0.03]

=—0.17 [-0.21, —0.12]

=—0.12[—0.18, —0.07]
b=-0.01 [-0.04, 0.03]

Exp(d) [95% CI] P effects and Interactions
b=0.94[0.91,0.97] p=.001 None: y%s = 5.06, all ps = .08
b=1.01[0.97,1.06] p=.66 None: y°s = 6.30, all ps = .04
b=1.03[0.98,1.07] p=.21 None: y’s < 7.95, all ps = .02
b=1.00[0.96,1.04] p=.90 None: s = 6.82, all ps = .03
b=1.13[1.07,1.19] p <.001 None: ¥’s = 7.41, all ps = .02
b=0.75[0.67,0.84] p <.001 None: x°s =< 6.63, all ps = .04
b=0.96[0.94,098] p=.001 None: y’s < 4.94, all ps = .08
b=0.981[0.96,1.00] p=.07 None: ¥*s = 5.57, all ps = .06
b=0.901[0.86,0.94] p <.001 None: x’s = 3.92, all ps = .14
b=0.93[0.89,098] p=.002 None: y°s = 7.96, all ps = .02
b=0.85[0.81,0.88] p <.001 None: x°s =< 6.08, all ps = .05
b=0.89[0.84,0.93] p<.001 None: y’s < 8.70, all ps = .01
b=0.991[0.96,1.03] p=.77 None: y’s = 5.60, all ps = .06

Note.

Statistically effects at at p = .01 are bolded. For trust in plaintiffs and the belief that defense attorneys are liars, higher numbers represent more

proplaintiff/antidefense views. For the Political Attitudes Factor, higher scores reflect greater conservatism. For all other predictors, higher numbers reflect

more antiplaintiff/prodefense views. Exp(b) represents the means ratio.

extended voir dire responses and case judgments. As is evident in
the right-hand column of Table 3, there were no significant interac-
tions between any of the preexisting attitudes and judicial rehabili-
tation on mock jurors’ verdicts. Eleven of mock jurors’ preexisting
attitudes significantly influenced their verdict decisions, regardless
of whether they underwent judicial rehabilitation. Thus, Hypothesis
2 is supported regarding verdict decisions: Many of mock jurors’
preexisting attitudes identified by extended voir dire significantly
influenced whether they found the defendant liable—to the same
degree whether they got judicial rehabilitation or not.

There was one unexpected significant interaction between one
extended voir dire response (burden of convincing) and which voir
dire condition they were in—this effect was not relevant to our
hypotheses but is followed up and described in the online
supplemental materials.

Damage Awards

Analyses of damage awards also revealed no interaction effects
with judicial rehabilitation (see Table 4). That is, the predictive
power of preexisting attitudes on mock jurors’ damage awards
was not reduced by judicial rehabilitation. Thus, Hypothesis 2 is
supported regarding damage awards as well: many of mock jurors’
preexisting attitudes identified by extended voir dire significantly
influenced how much money they awarded—to the same degree
whether they got judicial rehabilitation or not.

Alternative Models

Our pattern of results was robust to many alternative models
detailed in online supplemental materials. We found no substantial
differences in the pattern of results, but detail minor deviations
that we did find in online supplemental materials.

Hypothesis 3: Unique Variance in Case Judgments
Explained by Extended Voir Dire Versus Minimal Voir
Dire Responses

To determine what percentage of variation in mock jurors’
verdicts can be explained by the minimal versus extended voir

dire questions, we conducted stepwise regressions on verdicts
and damage awards. The first step of the model included all basic
demographic information: age, gender, ethnicity (Hispanic,
Asian, Black, with White as the reference group), parental status,
marital status (married, divorced, widowed, partnered, with
never married as the reference group), yearly income, and educa-
tion. The second step of the model included the minimal voir
dire responses in addition to demographics. The third step added
the extended voir dire responses. This model further allowed us
to determine how much unique variance in verdicts or damage
awards each predictor explains beyond all the other predictors in
the model.

Verdicts

In Step 1, none of the demographic variables predicted verdicts,
all Bs = |.49|, all ps = .08. Furthermore, the combined demo-
graphic variables explained only .7% of the variation in verdicts,
¥’ (df=12,N=2,041) = 14.74, p = .26.

In the second step of the model, the minimal voir dire responses
and demographic variables explained only 1% of the variation in
verdicts. This step still was not statistically different from zero, y?
(df=11,N=2,041) = 11.75, p = .38. Further, none of the individ-
ual minimal voir dire responses predicted verdicts, Bs = |.89],
ps = .05.

By contrast, the third step of the model, which added the
extended voir dire responses, explained 31% of the variance in
verdicts, an amount that was statistically significant, ¥ (13, N =
2,041) = 696.75, p < .0001.

Four extended voir dire responses predicted a significant
amount of unique variance in verdicts; that is, variance above and
beyond that explained by all other demographic, minimal voir
dire, and extended voir dire variables. Those items were (a) burden
of convincing: B = —.65, OR = .52, 95% CI [.46, .59], p < .001;
(b) unwillingness to awards noneconomic damages: B = —.67, OR =
S1, 95% CI [.37, .70], p < .001; (c) Skepticism toward Litigants
Factor: B = —1.14, OR = .32, 95% CI [.27, .38], p < .001; and (d)
Negative Attitudes Toward Lawsuits Scale: B = —.29, OR = .75,
95% CI [.63, .90], p = .002.
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Figure 1
The Relationships Between Extended Voir Dire Responses and
Liability Verdicts
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Note. For trust in plaintiffs and the belief that defense attorneys are
liars, higher numbers represent more proplaintiff/antidefense views. For
the Political Attitudes Factor, higher scores reflect greater conservatism.
For all other predictors, higher numbers reflect more antiplaintiff/prode-
fense views.

Damage Awards

For damage awards, the stepwise regression was again based on
a gamma distribution. In Step 1, the demographic variables did not
explain a significant amount of the variance in damage awards,
F(12, N = 1,246) = 2.06, p = .02, pseudo-R? = .02. None of the
demographic variables were significant predictors of damages, all
bs = .38, all ps = .01.

In the second step of the model, the minimal voir dire responses
did not explain significantly more variation in damage awards than
the demographic variables, F(11, N = 1,246) = .95, p = .49,
pseudo-R? = .02. None of the minimal voir dire responses were
significant predictors of damages, all bs = .64, all ps = .02.

By contrast, the third step of the model, which added the
extended voir dire responses, explained significantly more var-
iance in damage awards, beyond what the demographic and mini-
mal voir dire questions explained, F(13, N = 1,246) = 8.88, p <
.001, pseudo-R? = .09.

Eight extended voir dire responses accounted for a significant
amount of unique variance in damages beyond what all of the
other demographics and voir dire questions explained. Those items
were: (a) burden of convincing: b = —.11, 95% CI [—.18, —.03],
exp(b) = .90, 95% CI [.83, .97], p = .008; (b) trust in doctors:
b=—.17,95% CI [—-.29, —.05], exp(b) = .85, 95% CI [.75, .96],
p = .006; (c) trust in insurance companies: b = —.34, 95% CI
[—.46, —.23], exp(b) = .71, 95% CI [.63, .80], p < .001; (d) trust
in plaintiffs, b = .30, 95% CI [.15, .44], exp(b) = 1.35, 95% CI
[1.16, 1.55], p < .001; (e) unwillingness to awards noneconomic
damages, b = —.45, 95% CI [—-.72, —.17], exp(b) = .64, 95% CI
[.49, .85], p < .001; (f) belief that plaintiff attorneys are liars:
b=—.17,95% CI [—-.26, —.09], exp(b) = .84, 95% CI [.77, .92],
p < .001; (g) Skepticism toward Litigants Factor: b = .40, 95% CI
[.28, .52], exp(b) = 1.49, 95% CI [1.32, 1.68], p < .001; and (h)
Negative Attitudes Toward Lawsuits Scale, b = —.20, 95% CI
[—.32, —.08], exp(b) = .82, 95% CI [.73, .92], p = .001.

Thus, we found support for Hypothesis 3 regarding the relative
effectiveness of minimal versus extended voir dire in explaining
case judgments. The inclusion of the extended voir dire questions
proved to be valuable in providing significantly more accurate pre-
dictions of mock jurors’ verdicts and damage awards than the
combination of demographics and minimal voir dire responses
alone. Further, although related, there were many extended voir
dire questions that explained unique variance in mock jurors’ deci-
sions—they were not redundant with each other.

Hypothesis 4: “Excludable” Versus ‘“Nonexcludable”
Jurors

We next tested our hypothesis that extended (vs. minimal) voir
dire questions would be better able to identify mock jurors who
hold extreme attitudes that could threaten their impartiality or will-
ingness to follow the law (i.e., mock jurors who gave a response
that could be the basis for a judge or attorney striking them from
the jury)—and that these “excludable” jurors would render differ-
ent judgments. In contrast to the very small percentage of mock
jurors able to self-identify and willing to admit bias in response to
minimal voir dire questions (< 2%), 42% acknowledged relatively
extreme views in response to at least one of the extended voir dire
items. Supporting Hypothesis 4, these potentially biased mock
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Figure 2
The Relationships Between Extended Voir Dire Responses and
Damage Awards
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Note. For trust in plaintiffs and the belief that defense attorneys are

liars, higher numbers represent more proplaintiff/antidefense views. For
the Political Attitudes Factor, higher scores reflect greater conservatism.
For all other predictors, higher numbers reflect more antiplaintift/prode-
fense views.

jurors would not have been identifiable to attorneys without
extended voir dire. Next, we tested whether these “excludable”
mock jurors offered systematically different verdicts and damage
awards than the rest of our sample. We found mixed support for
this hypothesis.

Verdicts

Supporting Hypothesis 4, we found that excludable mock jurors
were significantly less likely to judge the defendant liable than
other mock jurors, B = —.60, OR = .55, 95% CI [ .45, .67], p <
.001. The odds ratio reveals that excludable mock jurors were
roughly half as likely to judge the defendant liable (51%) than the
nonexcludable mock jurors (68%).

Damage Awards

Not supporting Hypothesis 4, however, we found that excludable
mock jurors did not awards significantly lower damage awards than
the other mock jurors, b = —.06, 95% CI [—.13, .002], exp(b) = .94,
95% CI [.88, 1.00] p = .06. On average, excludable mock jurors
awarded approximately $5,780,496 to the plaintiff, while the rest of
the mock jurors who read the same case awarded approximately
$5,443,866—a difference of $336,630.

Exploratory Analysis: Bias Awareness

Having established that undergoing judicial rehabilitation did
little to weaken the link between potential sources of bias and
mock jurors’ case judgments, we tested whether it nevertheless
changed mock jurors’ ability or willingness to acknowledge such
biases. Figure 3 provides the answer to this question. Mock jurors
thought that most factors had somewhere between (a) no impact at
all and (b) and a tiny impact on their decision making. Only the
item asking about their agreement with the burden of proof thresh-
old provided an average level of acknowledgment approaching (c)
a moderate impact.

An additional and provocative finding regarding awareness of
bias is worth noting. To test whether the manipulations in our
study affected self-awareness and acknowledgment of bias, we
tested their impact on the Bias Awareness Scale that averaged rat-
ings across potential bias sources. The presence versus absence of
judicial rehabilitation was a significant predictor of bias aware-
ness, xz(l, 2,033) = 8.44, p = .004 (no other effects were signifi-
cant, y%s = 7.92, all ps = .02). Despite judicial rehabilitation not
actually reducing the impact of mock jurors’ preexisting views on
their judgments, mock jurors who heard and agreed to judicial
rehabilitation nevertheless reported being significantly less
impacted by these biasing factors than did mock jurors who did
not undergo judicial rehabilitation, b = —.10, 95% CI [—.17,
—.03], z = —2.91, p = .004. In other words, judicial rehabilitation
had a perverse and perhaps undesirable effect. It gave mock jurors
the illusion that they were putting their biases aside when the
impact of those biases remained undiminished.

Discussion

The voir dire process allows attorneys to question jurors before
trial in order to uncover biases and extreme attitudes that they
think would be likely to influence jurors’ verdicts and damage
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Figure 3

Bias Awareness as a Function of Each Potential Bias Source
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awards. The findings from the present research suggest that
generic questions requiring jurors to spontaneously and explicitly
acknowledge that they cannot be impartial are unlikely to aid
attorneys or presiding judges in that task. The opportunity to probe
mock jurors’ attitudes and biases in a more extended voir dire that
asked about specific attitudes regarding civil litigation and the par-
ties involved was necessary to accomplish that task in the realm of
two medical malpractice cases and a bad faith case. Mock jurors
were able and willing to express extreme attitudes—but they had
to be asked about them directly.

Our present findings, furthermore, refute a key assumption often
cited in support of limiting voir dire: Including judicial rehabilita-
tion did not reduce the biasing impact of mock jurors’ preexisting
attitudes on their decisions. In fact, judicial rehabilitation had an
ironic backfire effect: Despite not actually reducing mock jurors’
biases, it did make them think they were less biased.

Hypothesis 1: The Effectiveness of Minimal Voir Dire in
Predicting Case Judgments

The minimal voir dire generic questions invited mock jurors to
identify and acknowledge potential biases that might impact their
decisions, but without offering or specifying examples of such
biases. No demographic or minimal voir dire items proved useful
in identifying mock jurors likely to be biased in their judgments.
Although these findings may be disconcerting to many attorneys
and trial consultants who regularly rely on these factors to choose
juries, these findings are consistent with those of many other stud-
ies and reviews of the literature (e.g., Hans & Jehle, 2003; Kovera
& Austin, 2016; Lieberman, 2011).

It is also noteworthy that very few mock jurors (< 2%) volun-
teered information that they harbored potentially biasing views in
response to minimal voir dire questions that asked them to come

up with potential sources of bias themselves. Expecting naive
jurors, most of whom have never been in a courtroom, to sponta-
neously realize and acknowledge biases arising from, for example,
negative attitudes toward litigation or the awarding of noneco-
nomic damages is not reasonable. Moreover, the small minority
who responded to minimal voir dire questions asking them if they
could think of anything that might prevent them from being impar-
tial (< 2%) made similar judgments to those who did not. The
combination of these questions and demographic variables
explained less than 1% of variance in verdicts and only 2% of var-
iance in damages. Limiting voir dire to these questions thus com-
promises the constitutional right of plaintiffs and defendants alike
to an impartial jury.

Hypothesis 1: The Effectiveness of Extended Voir Dire
in Predicting Case Judgments

In contrast, our findings suggest that extended voir dire ques-
tions that go beyond asking jurors to identify their own biases and,
instead, ask about preexisting views about civil litigation might be
more helpful in identifying jurors who should be excluded for
cause. Almost every preexisting view assessed in our extended
voir dire questioning, including those about plaintiffs, attorneys,
doctors, insurance companies, burden of proof, and limitations on
litigation, significantly influenced mock jurors’ verdicts, and the
majority of them influenced damages.

The magnitude of the effect sizes revealed in our studies merit
serious consideration. In the case of several of our measures (e.g.,
thinking the plaintiff would have a harder time convincing them
than the defense, unwillingness to awards noneconomic damages,
and displaying skepticism toward litigants), just a one-unit
increase on these measures was associated with a drop in the like-
lihood of a verdict favoring the plaintiff that ranged from half as
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likely to vote liable to two-thirds as likely to vote liable. The
extended voir dire questions’ predictive power regarding damage
awards were similarly impressive. They ranged from over a
$19,000 decrease in damage awards for a one-unit increase in
thinking plaintiff attorneys are liars, to over a $140,000 decrease
in damage awards as participants move from willing to unwilling
to awards noneconomic damages.

Hypothesis 2: Effectiveness of Judicial Rehabilitation

Basic social psychological research (Devine et al., 2012;
Gawronski et al., 2006) suggests that questioning jurors about their
biases and asking them if they can remain impartial might enhance
their awareness of those biases and motivate them to control them
—thereby reducing the impact of their predispositions on their
ultimate case judgments. Our findings indicate otherwise. Across
three different cases, two decisions (verdict, damages), and 13 dif-
ferent preexisting attitudes, we found that these attitudes influ-
enced verdicts and damage awards, regardless of whether mock
jurors underwent judicial rehabilitation.

As expected, very few mock jurors were able or willing to admit
that they would not be able to set aside their biases and be impartial
when asked by a judge via video (Hypothesis 2a). In fact, even
fewer jurors in our study (n = 11, 0.4%) did not think they could be
impartial than actual potential jurors in a previous study of real
criminal trials (8%, Schuller et al., 2015). The fact that mock jurors
said they could be fair at such stunningly high rates in our studies is
even more surprising because there was little of the typical pressure
real jurors might feel in a real courtroom with a real judge—there
were no real consequences to refusing in these studies. Consistent
with bias blind spots (Pronin et al., 2002), it is possible that most
potential jurors might really think that they can put their biases
aside and be impartial—rendering this question during judicial reha-
bilitation not useful in identifying jurors who cannot be impartial.

Further, it is clear that experiencing the version of judicial reha-
bilitation employed in our three experiments and agreeing to be
impartial did not reduce the strength of the relationship between
any of the jurors’ preexisting attitudes and biases on their verdicts
or damage awards (Hypothesis 2b). Although we did our best to
create realism by recording a video of a judge in a courtroom
delivering a common instruction about controlling bias and also
making jurors commit to being impartial, we acknowledge that
our procedures could not obviously fully capture the experience of
being in front of a real judge in a real courtroom. However, our
null results do converge with those of a prior experiment (Crocker
& Kovera, 2010), in which mock jurors experienced actual ques-
tioning in a courtroom by someone they believed to be a judge.
This research suggests the legal system needs a more effective
way of rehabilitating jurors.

The judicial rehabilitation manipulation did affect how biased
mock jurors thought that they had been. Mock jurors in all condi-
tions in our study claimed that all potential sources of bias had no
impact at all or a tiny impact, on average. Ironically, however,
mock jurors who had gone through judicial rehabilitation and
agreed to be impartial claimed that they were significantly less
influenced by these potential sources of biases than mock jurors
who had not experienced such judicial rehabilitation. Consistent
with social psychological research on “credentialing” (Effron et
al., 2009) and “backfire effects” of judicial limiting instructions

(Lieberman & Arndt, 2000), the rehabilitation procedure seems to
have given mock jurors a false sense of security that their judg-
ments would no longer be biased by their preexisting attitudes. Ju-
dicial rehabilitation might have increased mock jurors’ “bias
blindspot” (Pronin et al., 2002).

Hypothesis 3: Unique Variance in Case Judgments
Explained by Extended Voir Dire Responses

In contrast to the combination of demographic variables and
limited voir dire responses explaining less than 1% of variance in
verdicts and only 2% of variance in damages, extended voir dire
responses explained substantial unique variance in case judgments.
Extended voir dire questions increased the percentage of variance
explained in verdicts to 31% and in damage awards to 9%, across
cases. Further, there were many unique predictors of verdicts and
damage awards—meaning many extended voir dire responses
explained unique variance above and beyond the other questions.
This supports the utility of extending how many questions attor-
neys can ask—many of the questions in our study were not redun-
dant in their explanatory value.

The verdict findings are consistent with Diamond et al.’s (1998)
jury simulation experiment; both their study and ours found a
number of voir dire questions about attitudes toward litigation that
predicted verdicts—both finding that attitudes toward lawsuits, for
example, predicted verdicts. Similar to our study, they found that
significantly more variance in verdicts was explained by specific
attitudes than by demographics and minimal voir dire—our study
found even higher percentages of variance was explained by
extended voir dire responses (31% in our studies vs. 11.5% in Dia-
mond et al., 1998). Further, extended voir dire questions also pre-
dicted damage awards in our study, while those in the Diamond et
al. (1998) study did not. The predictive value of specific extended
voir dire questions on civil case judgments that our study found
also converges with results in Greene et al. (1991) and Hans
(2000a).

Hypothesis 4: The Effectiveness of Extended Voir Dire
in Identifying ‘“Excludable” Jurors

It is further worth noting how prevalent many of the biases
revealed in the extended voir dire questionnaire were in our sam-
ple of mock jurors. Almost half of the sample (n = 806, 42%)
could likely be struck from the jury for admitting in extended voir
dire questioning to not being impartial and able to follow the law
—despite the fact that fewer than 2% spontaneously acknowl-
edged such biases during minimal voir dire. The good news from
these results is that mock jurors were willing and able to admit
potentially biasing predispositions when asked—they just might
not be aware enough to self-identify them on their own.

An obvious implication of the findings we have reviewed per-
tains to attorneys’ potential use of challenges for cause and/or pe-
remptory challenges. Overall, mock jurors whose responses placed
them in the potentially “excludable” category were only about half
as likely to find the defendant liable as the jurors who did not
admit to extreme attitudes. In contrast to previous studies casting
doubt on the ability of attorneys to identify potentially biased
jurors during voir dire (e.g., Otis et al., 2014), our findings suggest
that extended voir dire questioning could enable attorneys to
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identify jurors with strong predispositions that might bias them
and make better use of their challenges in civil cases. Similarly,
courts could more effectively exclude jurors who may struggle to
follow the law, such as jurors who might resist the existing burden
of proof or who believe noneconomic damages are inappropriate.

The Effect of Exposure to Extended Voir Dire

Critics of extended voir dire have raised the problematic possi-
bility that attorneys might sway or “taint” jurors through the ques-
tions they ask before the trial even starts (e.g., Mize et al., 2007).
It is noteworthy that—contrary to the claims and fears of some
judges and attorneys—experiencing voir dire before judging the
case did not appear to have a “tainting” effect on mock jurors. It
did not systematically tilt the playing field to advantage plaintiffs
or defendants. Similar tests of exposure to voir dire on criminal
verdicts after reviewing trial evidence provided the same reassur-
ance (Greathouse et al., 2011; Vitriol & Kovera, 2018). Neverthe-
less we cannot rule out the possibility that voir dire questioning
conducted by an authority figure, like an attorney or judge in court
(Jones, 1987) could have such a tainting effect. Further, the
extended voir dire responses were not less predictive when they
were asked before the trial relative to after the trial—providing no
support for the idea that calling awareness to potential biases dur-
ing voir dire might reduce their impact.

Limitations and Future Directions

Despite our efforts to make our mock jurors’ task as realistic as
possible by providing a rich set of case facts, commonly used voir
dire questions, and a video of a judge delivering rehabilitation, we
obviously could not create a true juror experience. It is possible,
for example, that the judicial rehabilitation manipulation would
have been more impactful if it had been more interactive, or per-
haps more mock jurors would have said that they could not be
impartial if the judge’s question had not been made so salient by
being the only videotaped portion of the case materials. It is also
possible that (as is a common concern with online samples) that
mock jurors might have reported that they could set aside their
biases so as to “keep the studying moving” and finish more
quickly—though this motivation might also exist for real jurors
during voir dire. These are important limitations. However, we are
reassured that our judicial rehabilitation results are not simply an
artifact of our methodology given that they converge with infor-
mation from posttrial interviews with real jurors who report that
they were reticent during voir dire to admit biases or to say they
could not be impartial (Johnson & Haney, 1994; Schuller et al.,
2015). Further, our results conceptually replicate the other manip-
ulation of judicial rehabilitation on verdicts that was an in-person
interaction (Crocker & Kovera, 2010).

There are limits to the case materials we presented. We
employed two very different medical malpractice cases and an in-
surance bad faith case, but of course, a vast array of other types of
civil lawsuits in torts, property, and contracts cases exist that merit
exploration in future research. We could not duplicate the setting
and witnessing of the live events of a real trial, with more exten-
sive presentation of facts, expert testimony, and arguments offered
by attorneys. A review of jury simulation literature revealed rela-
tively minimal impact of less versus more ecologically valid

designs (Bornstein et al., 2017), but we recognize and appreciate
the differences between our experimental approach and civil trials
in the real world.

In particular, mock jurors did not deliberate. Both civil jury sim-
ulations that include deliberation and interviews with real jurors
reveal how deliberation can lead people to shift from their initial
damage awards suggestion (Diamond et al., 1998; Hans & Lof-
quist, 1992). Research suggests that deliberation can diminish or
exacerbate the impact of biases (Salerno et al., 2013) and pretrial
publicity (Lieberman & Arndt, 2000). It thus would be valuable to
test whether our findings would replicate if the mock jurors were
asked the same questions in a courtroom by an attorney or judge
and then allowed to deliberate before making case judgments.

Notwithstanding the limitations of our studies, our findings are
important in that they suggest the potential value of voir dire ques-
tionnaires that probe specific predispositions and biases directly
relevant to civil litigation regarding medical malpractice and bad
faith cases. Such questionnaires provide privacy, reduce potential
embarrassment (Hans & Jehle, 2003), and decrease the demand
and temptation to give the court the answers it hopes to hear.
Although having potential jurors complete an extensive voir dire
questionnaire takes some time, if the questionnaires were adminis-
tered in advance of the trial, or just prior to voir dire questioning,
it might actually save time. Thus, these questionnaires could elimi-
nate the need for a tradeoff between efficiency and effectiveness in
the conduct of voir dire.

Finally, the goal of these studies was to demonstrate the benefits
of more extended voir dire relative to minimal voir dire, rather
than to develop any specific measure to recommend to attorneys
for use during voir dire. That being said, some of our measures
could be improved psychometrically in future research. For example,
several of our scales had Cronbach’s alpha levels in the .61-.69
range, which reached “acceptable” (Murphy & Davidshofer, 1988),
but not “good” (Nunnally, 1978) reliability (Peterson, 1994). One of
our measures of political attitudes is two dichotomous items, which
could be better measured on a continuous scale, and there are surely
other measures that could better capture political conservatism.

Along similar lines, one of our goals was to show the relative
utility of minimal versus extended voir dire for identifying “ex-
cludable” jurors, who attorneys could argue should be stricken for
cause. However, our coding of who could be “excludable” was
based on one of many potential operationalizations of what
responses could justify exclusion. We tried to be conservative by
coding mock jurors as potentially excludable only when they
expressed clearly extreme predispositions or an unwillingness to
follow the law with respect to specific issues such as opposition to
awarding noneconomic damages. Even using that relatively con-
servative approach, fully 42% of the sample expressed views that
would potentially merit exclusion. Whether judges would remove
such potential jurors for cause, or whether lawyers would strike
them peremptorily, are separate issues that we cannot address with
our methodology. However, it is important to note that if we had
used a more liberal cutoff and included participants who had less
extreme but still potentially troublesome attitudes, the percentage
of mock jurors who could be counted as excludable would be even
higher. In short, we think it is clear that specific extended voir dire
questions are much more helpful in identifying excludable jurors
than minimal self-identification of bias questions—but the degree
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of that difference depends on the specific questions asked, the cut-
offs drawn, and the behavior of judges and lawyers.

Conclusion

Allowing extensive voir dire is time consuming. Some courts
believe it is unnecessary, and that most jurors can set aside their
biases and be fair—especially after judicial rehabilitation. Accord-
ingly, they favor a very limited voir dire, one that does not probe
potential biases to the degree that our research suggests would be
necessary to detect and excuse jurors whose biases should pre-
clude participation in a particular trial. Our data suggest that
extended voir dire is worthwhile. Almost half of the mock jurors
in our studies (42%) acknowledged views and biases during exten-
sive voir dire that, if revealed and discovered, would potentially
have resulted in their exclusion from the jury. By contrast, less
than 2% of the mock jurors in our studies would have been identi-
fied through standard, minimal voir dire questioning that requires
jurors to identify and report such biases without the court further
stipulating the specific biases that might be problematic. Most of
the questions asked in extended voir dire predicted verdicts and
damage awards. Neither experiencing voir dire or judicial rehabili-
tation before the trial reduced this biasing impact of these preexist-
ing attitudes on their case judgments.

Attorneys need the opportunity to pose the kinds of questions to
jurors necessary to guarantee their clients a fair trial. More exten-
sive voir dire could provide that opportunity, and if conducted via
questionnaire it could be provided without unduly taxing the
court’s time and patience.
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